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Subject : Criminal Jurisprudence Thinking on the Behavior of " Trademark Blackmail From the Perspective of Malicious Com-
plaints on the Internet as the Main Means

Author & unit; TONG Wei Hua,CONG Xing( Law School ,Hainan University , Haikou Hainan 570028 , China)

Abstract ; Under the background of increasingly rampant cyber crime, the use of the Internet malicious complaint means to carry
out the phenomenon of " trademark blackmail" is more common, " trademark blackmail" behavior not only has the appearance of
civil behavior, in many cases, also has substantial illegality. The author divides the " trademark blackmail" behavior into preposi-
tional behavior, ontological behavior and purpose behavior. Prepositional behavior refers to that the actor disguises himself as the
owner of "legitimate" intellectual property rights ( mainly trademark rights). Ontological behavior refers to that the actor submits
his " legitimate" lawsuit request to the third—party service platform. The purpose act refers to that the doer negotiates with the
merchant to seek illegal benefits. Among them, the crimes involved in the prepositional behavior mainly include the crime of
counterfeiting registered trademark, the crime of illegally manufacturing registered trademark signs, and the crime of theft. The
crimes involved in ontological behavior mainly include the crime of damaging commercial reputation, the crime of destroying pro-
duction and management. The crime involved in the purpose behavior is mainly extortion. Although the act of " trademark black-
mail " itself is not stipulated as an independent crime, we should analyze it subjectively and objectively to see the criminal nature
behind its civil illegal nature. At the legislative level, on the one hand, we will speed up the criminal punishment of " trademark
infringing on porcelain" with serious social harm. On the other hand, the new accusations and charges can be more directly ap-
plied to the provisions of the criminal law. At the judicial level, we should give full play to the judicial initiative.On the one
hand, under the principle of not violating the legality of crimes, it expands the interpretation of legal provisions, so that the new
means and appearance of crimes can be included in the scope of existing criminal law regulation as much as possible.

Key words : trademark blackmail ; internet malicious complaint; prepositional behavior; ontological behavior; purpose behavior;

legislative level; judicial level
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