China MOOT COURT COMPETITION
ON WTO LAW CASE 2019
Thunland – Countervailing measure on certain hot-rolled steel products from Lugana (Complainant: Lugana)

Introduction
Lugana is a founding Member of the World Trade Organization (“WTO”) and is an upper middle-income country. From 2012 to 2018 per capita GDP of Lugana at current prices increased by 20% to reach USD 13,037. Lugana is among the world's largest producers of numerous natural resources, including ores, minerals, oil and gas. The manufacturing sector's share of GDP remained constant at 20.4% during 2016-2018, while mining accounted for almost 23% of GDP in 2018. Long-term economic policy is set out in Lugana’s Vision in 21st Century which includes the objective of achieving high-income country status by 2050. In addition, Lugana adopts series of industry policies to support its development. The Prospect of Manufacturing Development and sectorial plans, such as the National Agrofood Policy 2015-25 and the National Commodity Policy 2010-30, emphasize the importance of productivity, innovation, and trade in achieving economic growth.
Prior to 2000, Lugana created, owned and sustained economic enterprises without due regard to the cost of operating and maintaining them, or the demand for the goods and services they provided. Production and investment goals were often established for political, rather than economic and commercial reasons. State ownership remains the mainstay of the Lugana’s economy, while diverse forms of ownership are allowed to develop alongside it. The private sector is dominant in industries such as clothing, food, and assembly for export, while sectors of strategic importance (steel, energy, utilities, finance, transport, education, and health-care services) remain only partially open to private and foreign investment. These sectors are often dominated by large SOEs
 which may be for-profit entities or public services entities.

After the economic crises in 2008, Lugana had taken significant steps to reform its economy, including substantial price deregulation, the elimination of production quotas, substantial decentralization of state investment decision‑making, the privatization of many state owned enterprises, currency convertibility 汇兑 for trade purposes, and reduction in restrictions on foreign investment. 

In 2014, the Lugana’s Prime Minister stated that the Government was in a process of further reforming SOEs to modernize its economy. This reform process has been published through the Initiative on Further Reform of State-Owned Enterprises (“FURSOE Initiative”). The FURSOE Initiative provided that:

“During the further reform of SOEs, it is important to follow the market principle with an aim of enterprise development. It is important to introduce private and foreign capital into the SOEs. The reform should make efforts to separate government intervention from business operation so as to promote SOEs to become independent market players. The SOEs should make profits and bear risks on their own, practice self-discipline and pursue self-development in accordance with the law and regulation. The SOEs shall conscientiously perform social responsibilities. The reform should enable the SOEs to contribute to the sustained and healthy development of the economy and the society.”

Thunland is also a WTO Member and is a high-income country with a diverse economy. Thunland is an active user of trade remedy measures. Between 2015 and 2018, 25 countervailing investigations were initiated and 18 countervailing duty (“CVD”) measures were adopted. As at 31 December 2018, there were 43 definitive CVD measures in place. Over two thirds of the measures were applied on steel products; 12% were on other metal products; 8% were on agricultural products; and the remainders were on miscellaneous manufactured products. The measures were applied to 13 trading partners. The average length of the CVD measures in place as at December 2017 was 7.4 years.

CVD measure on certain hot-rolled steel products from Lugana

On 24 October 2017, upon request by the domestic industry, the Ministry of Commerce (“MOC”), the trade remedy investigating authority of Thunland, published a notice of initiation of countervailing duty investigation on imports of certain hot-rolled steel (“HRS”) products from Lugana.

Following an investigation, MOC issued a preliminary affirmative countervailing duty determination on 7 March 2018. Only one Luganian steel producer, namely Solometal Company Ltd (Solometal), had been indicated as the proper responding company for hot-rolled steel products. MOC found that Solometal had benefited from several countervailable subsidies during the period of investigation, i.e. calendar year 2016. The amount of the countervailable subsidies was preliminarily determined at 16.4%. MOC ordered the suspension of liquidation and required the deposit of provisional临时的 countervailing duties in this amount on all entries of merchandises made after 7 March 2018.

On 23 October 2018, following comments from the interested parties, MOC concluded its investigation and published the final affirmative determination of countervailing and injury. In the final determination, MOC slightly amended downwards the amount of subsidy preliminary established and imposed an ad valorem countervailing duty of 15.9%. 

During the investigation, MOC examined 13 alleged Luganian subsidy programmes. Out of these 13 programmes, MOC determined that 2 programmes conferred countervailable benefits to Luganian producers of the hot-rolled steel products. These programmes and relevant subsidy rates were: 

Iron Ore Aid (“input subsidy”
) (11%);

Capital Investment Grants (“CIG”) (4.9%).

Iron Ore Aid


In its final determination, MOC was holding that Solometal received a direct input subsidy from the Government of Lugana by purchasing iron ore from National Natural Resources Company Ltd (“NNRC”) at price less than adequate remuneration.
 With regard to the alleged input subsidy from NNRC, MOC asserted that during verification, it found that NNRC “is a mining company governed by the Lugana's Ministry of Steel and the Government of Lugana holds 100 percent of its shares”
. MOC concluded that NNRC was part of the Government of Lugana and that “Lugana directly, through the government-owned NNRC”, provided a financial contribution to Solometal by way of provision of iron ore.

In determining that the sale of iron ore by NNRC was less than adequate remuneration, MOC found that there was no actual market-determined price in Lugana that can be used as a comparable benchmark, since NNRC was the only iron ore supplier in the Luganaian domestic market and the import of iron ore was negligible.
 MOC made no finding
 regarding the acceptability of NNRC prices for iron ore sold to Solometal and did not analyze whether such price was adequate for NNRC
. Subsequently, MOC adopted a world market price as the benchmark, which was reflected in the World Steel Reports (February 24, 2017 edition) that were made available by the interested parties to the proceedings. MOC observed that the World Steel Report was a daily Japanese publication that reports on world-price negotiations for iron ore. The 2017 edition of the Report contained the prices negotiated between Australian suppliers of iron ore and Japanese steel makers. MOC took the average price from these prices as the benchmark price. After comparison with the price of iron ore purchased from NNRC, the per unit subsidization rate for Solometal was determined as 11% ad valorem for this specific program.

At the same time, the MOC made the following findings in its final countervailing determination:

“Any enterprise in Lugana in which the government has a full or controlling ownership
 interest is found to be a public body. This conclusion rests not upon ownership level alone but, rather, upon the Ministry’s finding that, in the institutional and SOE-focused policy setting of Lugana, the government is exercising meaningful control over all such enterprises, such that these enterprises possess, exercise, or are vested with governmental authority
. These are the enterprises that comprise the state sector in Lugana. Further, this determination reflects numerous indicia of control which show that the government uses SOEs to fulfill its mandate to uphold its economy
. These indicia include: placing specific demands on such SOEs, such as those embodied in government reform initiative and industrial policies; the legal requirement that all SOE investments comply with industrial policy directives; supervising and directing privatization, mergers and acquisitions to restructure entire industrial sectors in line with industrial policy objectives; and the appointment by Luganaian Government of all management and board members in the SOEs where the government has a controlling interest, such as NNRC.
”

MOC concluded that “[t]he government exercises meaningful control
 over SOEs in Lugana, and that this control allows the government to use these SOEs as instrumentalities to effectuate the governmental purpose of maintaining the predominant role of the state sector in the economy and upholding the economy.”

However, in the case record before MOC, every transaction that Solometal purchased the iron ore from NNRC was purely based commercial consideration. In those contracts, there were no terms or conditions to require the contractors to enforce the government policy, or maintain the predominant role of the state sector in the economy or uphold country’s economy. There were extensive evidences in response to the investigating authority’s questionnaires
 that cut directly against the conclusion that NNRC’s conduct of providing the relevant inputs was in support of government policy objectives. Further, there was no evidence to show Luganian Government’s direct interference in the day-to-day business operations of Solometal and NNRC.

Capital Investment Grants

Prior to 2015, Solometal was a state-owned enterprise with 100% state ownership. In April 2015, to implement the FURSOE Initiative
, the Luganian government launched a public offering of Solometal shares, offering a total of 17 percent shares of Solometal to domestic and foreign investors on stock market. Simultaneous with the public offering, Asian Iron & Steel Ltd (“AIS”), a privately held company, acquired 34 percent shares of Solometal from Luganian Government. The share price paid by AIS was identical to the share price for the public offering. Through the public offering and the sale to AIS, the Luganian Government’s ownership in the company was reduced to 49 percent.
Under the terms of the shareholder agreement, Solometal was to be jointly managed by the Luganian Government and AIS. AIS was identified as a “strategic partner” and was accorded the right to directly nominate 5 members of the 16-person supervisory board, and act in concert with the Luganian Government in nominating 3 further independent members. Luganian Government was entitled to appoint the other 8 members of supervisory board,
 including 1 non-voting member. AIS would propose a chair of the supervisory board, to be agreed upon by both parties. Moreover, the management board was to be appointed jointly by the Luganian Government and AIS. AIS was entitled to request the dismissal of any member
 of the management board as well as of the chair of the supervisory board.
Certain decisions were specifically reserved for the supervisory board. According to the shareholder agreement, the following matters would require joint agreement between the Luganian Government and AIS: (i) approval of multi-year strategic plans, (ii) acquisitions or divestitures of assets having a value in excess of 100 million USD, and (iii) strategic alliances and strategic industrial and financial cooperation agreements. In order to safeguard Lugana’s national interests, (1) any share purchases resulting in ownership interests exceeding 10 percent are required to obtain Governmental approval, and (2) a non-voting seat on the supervisory board for a member shall be appointed by the Ministry for Iron and Steel of the Luganian Government.

During the period of countervailing investigation, the shares in Solometal owned by Luganian government and AIS were 49% and 34% respectively. The rest shares in the company were held by independent domestic private and foreign investors. Since Solometal is a listed company, any person may buy or sell the shares of Solometal in stock market.
In the investigation, Thunland’s investigating authority MOC believed that, as a state-owned enterprise, Solometal received the subsidies from Luganian Government through capital investment grants (CIG). In calculating the amount of countervailable subsidies, MOC found that the CIG was a non-recurring grant because the recipient could not be expected to receive benefits on an ongoing basis
. The amount of benefit was allocated over a 15-year period, which was based upon the average useful life of renewable physical assets in the Thunland’s steel industry as set out in the Thunland Internal Revenue Service’s Class Life Asset Depreciation Range System. With regard to non-recurring grants, MOC used a "declining balance" calculation methodology. Under this methodology, MOC applies every year of the allocation period a discount rate on the remaining value of the subsidy (for more information, please refer to explanatory note).

Solometal strongly opposed the continuity of the subsidy as alleged by the Thunland’s industry and determined by MOC. In its comment which has been submitted to the investigating authority, it stated that: 

“Even assuming that the investment from Luganian government could be considered as a grant, in the situation of change-in-ownership, the investigating authority may not presume that any benefit automatically travels with the assets sold and passes through to the new company. The partial privatisation of Solometal in 2015 took place at arm’s length and for fair market value. The transaction resulted in the extinction of any prior subsidies granted to Solometal.”

To address this concern, in its final determination, MOC posited a two-step test to analyze the existence of a countervailable subsidy after a change-in-ownership transaction. The first step was to determine whether the “person” to which the subsidy was given is distinct from the firm under investigation. MOC adopted a non-exhaustive list of factors
 which it would use to analyze whether the subsidy recipient is the “same person” as the company under investigation viz.即namely continuity of general business operations; continuity of production facilities; continuity of assets and liabilities; and retention of personnel. If the two persons were distinct, then no subsidies would be presumed to pass through to the producing entity subject to investigation. In such an event, MOC would examine whether any subsidy had been bestowed upon the post-transaction entity as a result of the change-in-ownership (by assessing whether the sale was for fair market value and at arm’s length). Were the two persons not distinct, all pre-change-in-ownership subsidies would be presumed to pass through to the post-transaction entity. After applying the above analysis, MOC found that:

“[t]he partial privatization of Solometal in 2015 did not create a new entity nor change the business operation of Solometal. Evidence established that the pre-transaction entity and post-transaction entity is the same person (i.e. Solometal). Therefore, the CIG subsidy continued to exist after partial privatization.”

As a result, in the final countervailing determination, the per unit subsidization rate for Solometal was determined as 4.9% ad valorem for the CIG program. MOC also stated that it would review and determine the per unit subsidization rate in accordance with its calculation methodology every year upon request by interested parties.

Lugana expressed strong concerns on Thunland’s countervailing measure on imported HRS products. Lugana claimed that the NNRC was fully operated in accordance with market principles and was not part of government. Lugana also claimed that as a result of the partial privatization of Solometal, including the free float of its shares on the stock market, the pre-transaction subsidy, if any, must be deemed to have been extinguished.

On 11 March 2019, Lugana requested consultation with Thunland pursuant to Article 4 of the Understanding on Rules and Procedures Governing the Settlement of Disputes, Article XXIII:1 of the General Agreement on Tariffs and Trade 1994 (GATT 1994), and Article 30 of the Agreement on Subsidies and Countervailing Measures (ASCM) with respect to the imposition of countervailing duties on certain hot-rolled steel products originating in Lugana. However, the parties failed to reach a mutually satisfactory solution through the consultation. On 16 May 2019, Lugana requested the establishment of a Panel. The Panel was established at the DSB meeting on 26 July 2019.

In its request for the establishment of a Panel, Lugana argues that Thunland’s countervailing duty measure breaches several provisions of the WTO agreements, in particular:

Article 1.1 of the SCM Agreement because Thunland improperly determines that NNRC is a public body;

Articles 19.1 and 19.4 of the SCM Agreement because Thunland levies the countervailing duty on imported product in excess of the amount of the subsidy found to exist.
Thunland denies all the claims raised by Lugana and requests that the Panel rejects Lugana’s claims in their entirety.
EXPLANATORY NOTE
This explanatory note is only for background information purpose. The participants are NOT required to give a detailed analysis on the calculation of subsidy amount nor required to bring any claims on the methodology used by Thunland before the Panel.
The methodology of subsidy calculation for non-recurring programme is a very complex economic exercise. From 1980s, the investigating authority of Thunland adopted a formula to allocate the benefit from a non-recurring grant which is known as the declining balance formula because the allocated benefits are highest in the first year and decline over the allocation period. The formula is:
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Where:

Ak
= 
the amount countervailed in year k

y
=
the face value of the grant

n
=
the average useful life of the assets in the industry 

being investigated

d
=
the discount rate, and

k
=
the year of allocation, where the year of receipt = 1

(If the grant was given in 2000 and n = 5, the 
investigating authority would allocate a benefit from 

2000 through 2004.)

INDICATIVE LIST OF RELEVANT CASE LAW

Appellate Body Report, United States – Imposition of Countervailing Duties on Certain Hot Rolled Lead and Bismuth Carbon Steel Products Originating in the United Kingdom, WT/DS138/AB/R, adopted 7 June 2000
Panel Report, United States – Imposition of Countervailing Duties on Certain Hot Rolled Lead and Bismuth Carbon Steel Products Originating in the United Kingdom, WT/DS138/R and Corr.2, adopted 7 June 2000, upheld by Appellate Body Report WT/DS138/AB/R

Appellate Body Report, United States — Countervailing Measures Concerning Certain Products from the European Communities, WT/DS212/AB/R , adopted 19 December 2002

Panel Report, United States — Countervailing Measures Concerning Certain Products from the European Communities, WT/DS212/R, adopted 19 December 2002, as modified by Appellate Body Report WT/DS212/AB/R
Appellate Body Report, United States – Countervailing Duty Investigation on Dynamic Random Access Memory Semiconductors (DRAMS) from Korea, WT/DS296/AB/R, adopted 20 July 2005
Panel Report, United States – Countervailing Duty Investigation on Dynamic Random Access Memory Semiconductors (DRAMS) from Korea, WT/DS296/R, adopted 20 July 2005, as modified by Appellate Body Report WT/DS296/AB/R

Appellate Body Report, European Communities and Certain Member States – Measures Affecting Trade in Large Civil Aircraft, WT/DS316/AB/R, adopted 1 June 2011

Panel Report, European Communities and Certain Member States – Measures Affecting Trade in Large Civil Aircraft, WT/DS316/R, adopted 1 June 2011, as modified by Appellate Body Report WT/DS316/AB/R

Panel Report, European Communities and Certain Member States – Measures Affecting Trade in Large Civil Aircraft – Recourse to Article 21.5 of the DSU by the United States, WT/DS316/RW and Add.1, adopted 28 May 2018, as modified by Appellate Body Report WT/DS316/AB/RW

Appellate Body Report, European Communities and Certain Member States – Measures Affecting Trade in Large Civil Aircraft – Recourse to Article 21.5 of the DSU by the United States, WT/DS316/AB/RW, adopted 28 May 2018
Appellate Body Report, Japan – Countervailing Duties on Dynamic Random Access Memories from Korea, WT/DS336/AB/R and Corr.1, adopted 17 December 2007

Panel Report, Japan – Countervailing Duties on Dynamic Random Access Memories from Korea, WT/DS336/R, adopted 17 December 2007, as modified by Appellate Body Report WT/DS336/AB/R

Appellate Body Report, United States – Definitive Anti-Dumping and Countervailing Duties on Certain Products from China, WT/DS379/AB/R, adopted 25 March 2011
Panel Report, United States – Definitive Anti-Dumping and Countervailing Duties on Certain Products from China, WT/DS379/R, adopted 25 March 2011, as modified by Appellate Body Report WT/DS379/AB/R

Appellate Body Report, United States – Countervailing Measures on Certain Hot-rolled Carbon Steel Flat Products from India, WT/DS436/AB/R, adopted 19 December 2014

Panel Report, United States – Countervailing Measures on Certain Hot-Rolled Carbon Steel Flat Products from India, WT/DS436/R and Add.1, adopted 19 December 2014, as modified by Appellate Body Report WT/DS436/AB/R

Appellate Body Report, United States – Countervailing Duty Measures on Certain Products from China, WT/DS437/AB/R, adopted 16 January 2015

Panel Report, United States – Countervailing Duty Measures on Certain Products from China, WT/DS437/R and Add.1, adopted 16 January 2015, as modified by Appellate Body Report WT/DS437/AB/R

Appellate Body Report, United States – Countervailing Duty Measures on Certain Products from China – Recourse to Article 21.5 of the DSU by China, WT/DS437/AB/RW, adopted 15 August 2019

Panel Report, United States – Countervailing Duty Measures on Certain Products from China – Recourse to Article 21.5 of the DSU by China, WT/DS437/RW and Add.1, adopted 15 August 2019, upheld by Appellate Body Report, WT/DS437/AB/RW

国企混改


437针对的也是input subsidy investigation


如何构成补贴


低于适当报酬（市场价格）


【437】中方称“缺乏肯定性的证据来证明上述案件中提及的投入产品以低于适当报酬（市场价格）的形式专门给予某一企业、产业或某一组企业或产业。”7.185-7.191


问题：是否能用对另一个issue的争辩适用本issue


MOC结论为政府所持股份为100%，但是事实是在那时已经完成了部分私有化


此处解释为何less than adequate remuneration,因为唯一提供商=无市场决定价？？？是否可反驳？？？进口可忽略？？？





对于benchmark，是要从不构成public body去反驳还是从市场上只有一家供应商也可以市场定价去反驳？但是只有一家供应商即使不是public body对于其定价是否是市场决定的是不是也无说服力？


正方需要反驳benchmark有问题，反方要不要去论证用他国价格作为benchmark的正当性？


1


2


1+2说明根本没搜集证据，直接略过L国价格而去找别的benchmark


完整所有权or控制权就叫public body？


不仅基于所有权，且基于MOC的调查结果即在制度和以国企为中心的政策制定上——政府实施了有效控制


不同的控制手段表现，


每一点都需逐一反驳





Rebuttal presumption美国商务部建立和适用的“可反驳推定”（rebuttable presumption），在该推定下，美国商务部认为，政府如在企业中具有多数所有权就足以推定该企业属于SCM协定第1.1条下的“公共机构”，除非企业能够证明政府控股并没有导致政府对该企业予以“控制”。（中国因此将之称为“可反驳推定”）。


【问题：美国建立的方式，正方是否可利用逐一反驳的方式推翻？





注意：用的是“meaningful control”..


【437】中国称美方认定public body的approach和【379】中并无不同，it is undisputed that the USDOC's public body findings at issue in this dispute all reflect the prior control-based standard that the Appellate Body found inconsistent with Article 1.1(a)(1)


正方：


反方：


问题：美国的rebuttal presumption中即是如此，先推定属于公共机构然后不接受证据...那么此处是否可以用这些证据来驳反方论点？


前说SOE为了实施国家政策，这里也为了实施战略，但为了市场化，应如何利用此反驳？


政府可以指派八人，超过了半数


AIS任意撤销权


Non-recurring grant!!!!!


注意非穷尽性因素|
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