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The Reflection on and Reconstruction of Payment System in Travel
Agency Liability Insurance

YIN Tong
(Law School, Southwestern University of Finance and Economics, Chengdu 611130, China)

Abstract: Travel agency liability insurance means compulsory insurance with the travel agency’s
liability to indemnify a third party according to law as the subject insured. Under existing law, the travel
agency shall take out liability insurance. The main purpose is to provide basic protection for victims of
travel accidents, rather than to protect the insured. Obviously, there is a significant difference between
compulsory insurance and voluntary insurance, whose purpose is to spread and transfer the insured’s
liability risk. Therefore, the system arrangement for the two should be different. Unfortunately, the
current law does not distinguish between travel agency liability insurance and voluntary insurance.
Therefore, a lot of issues deserve reflection and criticism.

The insurer’s payment objects include the insured and the third party, who have the right to directly
request the insurer to pay insurance benefits for damage. The proposal does not significantly increase the
burden on the insurer, because the insurer has two rights of defense, which include the insured’s right to
defend the victim and the insurer’s right to defend the insured. According to Administrative Measures
for Travel Agency Liability Insurance Article 2, the third parties not only cover the tourist, but also tour
guide or tour leader that is designated by the travel agency to provide services to the tourist. Its purpose
is to provide protection for the tour guide in the absence of social insurance. However, it is a matter of
expediency rather than a long-term means of solving the social insurance problem of the tour guide.
Future legislation should improve the tour guide employment scheme and achieve full social insurance
coverage for the tour guide.

The insurer’s duty of payment should meet two basic elements, namely that the insurance contract
is effective, and the insurance accident happens between the insurance periods. Travel agency liability
insurance is a third- party beneficiary, so it should be different from the general contract when
evaluating validity. Whether the insurer or the insured, the right to unilaterally terminate the insurance
contract shall be imposed through strict limits. Not all the damages can be incorporated into the scope
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of the insurance compensation. The main purpose of travel liability insurance is to provide protection
for victims of tourism accidents, which include basic life support and basic medical insurance. The
reason for performing benefit loss is that the travel agency does not fulfill its contractual obligations or
not fulfill contractual obligations completely, such as refusing to provide travel services, changing the
itinerary without authorization, reducing the standard of tourism services, etc. Obviously,loss of
performance benefit is not related to basic protection. Similarly, loss of goods and mental damages also
has the same problem. So performance benefits, loss of goods and mental damages should be excluded
from the scope of payment. The existence of the travel agency’ s tort liability to victims is the basic
condition that the insurer pays insurance money. In a travel agency liability insurance contract, the
exemption clause should be strictly limited. For these reasons, such as intentional or gross negligence
of the insured, illegal activities cannot be used as exemptions.

In a word, the relevant provisions of Administrative Measures [2010] which makes it difficult to
protect the interests of victims need to be reviewed. Future legislation should adjust the evaluation
system of the insurance contract, clarify the scope of insurance coverage, and strictly limit the
exemptions of the insurer.

Keywords: travel agency liability insurance; payment object; element of payment; scope; exemption clause
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