PN 2 S M SN AR
B U 25 1)

4|||TT|

SCIRPN

iR

NBRE: RAAAELTHAHN, SHAELATHEOE, AFEBEEHOREK, B
FHEARLEEINARARBEANRAF ERETERLEG T E R ETH, F4NL
FENBHAEMFHXELS ZREXFHGAMLE, wEEA LA S AAFGLES
FlE, REIHATA, Ay MrSHaRM, EYEBERT, SIANGFERLEEL, 72
ZRHEREFZHBIXNENL, MAREBRSAHBIXEILFAELPRBRALN I ; BAERF I
ERFITERNANBRE, TNEBBPARRBRTEH LG EEFRE;, BAFIAAELIEL
A, MELSREEN S Y SR .

KB : FAEAFEL HALELS MFI%

Xt o [ ORE A AL T 2 e R Y R DR UG TP S5 ) U O Y AR e R AR KRR B b5
HEFWORE. M EME, 57, AHERAEHBRCLn s, XEEIERENTE, SLHt
SIEXWEER, EHNR, BT W SCEI R IE TR AT O W, K 5] Oy i S E
VAT E S AR IR AR B R LRI H R 6 BB i P v [ S IR A, i S G R R AL 2
Sy RTE RN B A L W S R O A R B Y e R . O A B A S SCIE B R R Rk
MU PR

—, BRAEZEXWREXELANE

EAELSE SO — M RE B iR S, HOPARRE SRR MBS ARk. AR R E
M 50, A oA R BLSE E B fH A HE k. REYHE U R E
SCRE 2 W BRSSO 2 RC AR . MR, BT B0 4 i A ol 88 1) 077 3 R 25 84 & 0 2
BUA AL 22 AT O B SR 7 O Sy S B A A B S SRR . A TR
Sk AT — LA

* WL e vk 2 e il 3042
ASCREH TFFY 2009 4F B H AT A SCHAL I H e B 22 50 20 25 it AL A S5 (HEHES 09Y]C820105) Y fF
FURR, JFE T RS 211 TR S W AR R IG M . BB SIERT Y B BE .

1) Hglask2il. (GCEMEERINEN). BED AL 2008 . 25 63 1T,

¢« 52



EHALEXGHAE 2R EF &

(—) FEHBLSE E S IR IR

AP SE GBS EE IR T 20 HE28 20—30 AR, IE A & BT RG4S Y O [E K A TR
AARFEHL. NETE ERE . KPR 25— KA, HE R EANLEmA . &
PLE BLSE T SOk PR AL G ik o 4R A T 2 BF B mb 5 2 PR R, Bt 1 BRSSOk 2 P AR Y 2
WU, ST HEERRNEMEI. SUFENAFREILAEEZMUZL. 20 NEDE ERE. &
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T 2T T . (O ELE R . 20 42 30 AU A TR ENLIFLE T 4 2 A, TR EE & m a7 ks
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L4373 Oliver W. Holmes, The Common Law , in William W. Fisher [[[ s Morton J. Horwitz, Thomas A. Reed (eds. ), Amer-
ican Legal Realism , Oxford University Press, 1993, p. 9.

{5] Max Weber, On Law in Economy and Society, Trans. Edward Shils, Max Rheinstein, Harvard University Press,
1954, p. 354.

L6 See Karin M. Wentz, Legal Realism at Yale, 1927—1960 ., 85 Mich. L. Rev. 1160 (1987).
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RN EY,, WEREEER N “EHEEMNL” 83 (Law and Reality movement) &,
F WA A5 1838h (Realistic Legal Studies movement), DL B FIHEEMN S F Xia
Bl C100 B AR B S 3 SCRR R HT I RN = TR 0% T B0 St A R A R e i A . DL SSIETR AR
FEI . KA s AR R AL SRy . SRR E TR ISR R S R, K
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L7373 Karl N. Llewellyn. A Realistic Jurisprudence— The Next Step, 30 Colum. L. Rev. 464—465 (1930).

{87 Jerome Frank, Law and Modern Mind, in William W. Fisher [, Morton J. Horwitz, Thomas A. Reed (eds.),
American Legal Realism, Oxford University Press, 1993, p. 205; S 0] & WA : (B S2 3 L), Bt
2005 4F i, 45 120 JLLF .

97 JRYTMEEIE T TSR E AT AMAT A 15 46 R0 BE B AY S2 0 5 512 2R ) 22 2R O vk 00 4k 12k e R0 1 4 22 1)
WA EAER, % T2 020050 00 B8, K H W A F "3k 58, See Black’s Law Dictionary” 9™ ed, West
Group, 2009, p.933.

[10) See Daniel A. Farber, Review: Toward a New Legal Realism, 68 U, Chi. L. Rev. 303 (2001).

(11J3 Thomas J. Miles, Cass R. Sunstein, The New Legal Realism, 75 U. Chi. L. Rev. 834 (2008).
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(123 H TIPS 8 7. I “S230F & LT 4” (The Society for Empirical Legal Study); —286% [] D)k 52
WERFFT RN R A2 B e A T, I (SEHE £ Lk A8 24 ) (Journal of Empirical Legal Study). See Peter H.
Schuck, Why Don’t Law Professor Do More Empirical Research?, 39 J. L. Edu. 331 (1989).

(133 W [6] Ba%s - C - RELAR . (U IEMRMBRT—W A2 8E) . J5 3, v BBk 2 Rk 2003 4R
WL, 547 TRLF.

(147 AL As & — i LUBUAR 207 2 07 I 32 57 S8 W BUR (9 % b R B 2R . AL FAUS R e IR, BUA AL R
BURFE GUITIAT 7 MBSt 1A 2 1 7 LR 100 SR AT Bl i A N A AT 50 1 1] 7 B8 = e o sl R At 238 R0 i Ak 2 R o)
AT, CREFEEIEAE T, M. FE. B2 4 . See James Buchanan, The Constitutional of
Economic Policy, 77 Am. Econ. Rev. 243 (1987).

(153 Karl N. Llewellyn, Some Realism about Realism —Responding to Dean Pound , 44 Harv. L. Rev. 1249 (1931).

(16] See Richard A. Posner, Values and Consequences, in Eric A. Posner, Chicago Lectures in Law and Economics,
Foundation 2000, pp. 189—191.
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(267 Judith S. Kaye. Making the Case for Hands—on Courts, Newsweek, Oct. 11,1999,

(273 Paul Higgins, Mitchell B. Mackinem, Problem— Solving Courts: Justice for the Twenty— First Century? ABC—CLI-
O,LLC, 2009, p.ix.
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Abstract: Legal realism is a family of theories about the nature of law developed in the first half of
the 20th century in the United States and Scandinavia. The essential tenet of legal realism is that
all law is made by human beings and is therefore subject to human foibles, frailties and imperfec-
tions. It has become quite common today to identify Justice Oliver Wendell Holmes as the main
precursor of American Legal Realism. For Chinese criminal justice system, it is a new, helpful
and realistic topic.

China is a pluralistic society in its transitional period now, and the social conflicts are very
serious, which is a big challenge for Chinese criminal justice system. Western legal realists criti-
cize formalism and syllogistic type of trial, look law as a society engine with multiple targets, and
pay attention to justice behaviors, disputes resolution and social issues as well. In Chinese circum-
stance, legal realism does not mean to deny formalism, but mean that we should rationally treat
formalism and blend objectivism in it. Moreover, interest balance should be applied in criminal
judgments and attentions should be paid to experience summarizing beyond simple deductive rea-
soning. Legal realism also means that we should focus on turning social justice into reality and
constructing a pluralistic disputes resolution mechanism with the litigation system and the alterna-
tive one well — connected.

Anyway, legal realism is not a panacea for Chinese criminal judicial reform, but can provide a
methodological guidance for it, especially for solving extreme social conflicts and disputes. In a
word, it will be a very helpful theory for Chinese criminal justice system in transitional period.

Key Words: legal realism, transitional society, judicial reform, criminal procedure
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