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Abstract: In the legislation of the accomplice system all over the world, there are two basic
opposite modes, that is, the system of all participants being perpetrators and the system of
differentiating between the perpetrator and the accomplice. The nature of the accomplice system
in Chinese Criminal Law can boil down to the latter. Therefore, how to distinguish the
perpetrator and the accomplice is a problem that also should be solved by Chinese criminal theory.

In the Criminal Law of Germany and Japan, the identification of the perpetrator can fulfill
two functions, that is to say, distinguishing between the perpetrator and the accomplice serves to
convict and sentence the participants at the same time. Under such single —layer differentiating
system, the theory concerning domination by criminal facts and the theory of important role which
value the participants’ essential power or role in the process of implementing illegal facts are
logically appropriate.

As to the classification of accomplices, Chinese Criminal Law adopts simultaneously two
standards of function and role which co-exist without contradiction and play their role
respectively. Under the standard of function, the distinction between the perpetrator and the
accomplice mainly aims to solve the problem of the conviction of the participants and their
relationship. However, it doesn’t determine and evaluate the participants’ punishment directly,
and the principal and the accessorial offender classified according to the role standard perform the
function of measuring the punishment. Under such double — layer differentiating system, the
distinction of the perpetrator and the accomplice should adopt the theory of the normative
perpetrating act which is based on constitutive elements.

Key Words: system of differentiating between perpetrator and accomplice, perpetrator,

accomplice, theory of perpetrating act

687 7o R IBCAJZE DX A3 thl B 7 L TRk e o ok i ke B R 9% S 90 380 30 A0 2 WA S S AR T D 0 Y A R
XML AR R Z T W e S 5B 0AE B W B0 . 85 FEAR 0 S BR B & 44 1) 32 A FOAE 8 240
SR AE B AR A8 H R 2 AR D ISR LAAL 53 s . TR Bk & R A

¢ 143 -





