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(35) 73y R AU T A A7 235 ST 4% VR o 0 S 00w gl 4 Ay FL AR AN 2, B AEAE DL IS BT PRI
BE, T ULHURE AT I R R A BE A0 SR INTE ST SO R AR R, Rt A R H A
V4 325 X T AR TR B ARG S 55 A ARAEILRE , et A N A B A B ERE” v, BT S BRI o
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MR B FE AT

Pf) <P, JUROGRRIN R 5 F A 5253 J5 0 P A seid . 0360 R 2.

L. By 5] sa V5 S B i “ o B —F AU e ", (Ps + P 5 P Z (0] i AU oy HL A =04k
B, B B S S0 T S AR T AR S Z S 0 B e AR o BT 8 o v ) D D) o] S A 7 o
" (Law of Balancing Principles, TFF “AEEEN”) 5 “JENEESHHKER" (Law of Compe-
ting Principles, TNFR “3E LN ") 7 SRAMIRALMT 9 S50y o ACHF 2 BEAN S 0] i) 32 T 13
BERRARZL, AR SN A SE B A T T, fhof A b E A (the Weight Formula) 7 (38)
o R AT W A% 0 50 . HH 2B S (Ps + PI) 5 P A HARE Lk 43 ) o), i
R AT B LT HE A B A0 T . AR N — AN NG S T O — A SR AR
P RE T IR T 32 P 5T D ) i A J SR —— I ) S R A Y SR A B SE A5 4 (condition
() of precedence) , &R Ba— JF N 56 T o) — R i 44 (39)

H T AR 2 D e ) i it ) R AR R P 1 2R 1 T A 1 ) ep i ST P S O R I AR R — B
1Y, X 0 Pt N TE L S — B2k . B DD U, AE NS %) (Ps + Pf) 5 P Z AT
DA i (IR TR S5 AL, JF kM ik JsU ) 22 18] /9 25 R 0 6 K &R (a conditional relation of preced-
ence) o o 4L W AU W Z B TEZE R (RPN e 6 R ) mids i iy AR, 5 4
T2 DA 50 P D ) 5 2 2R 5 D) 22 ) 9 5 28 5 ASUAET 3% U £ Bl E DU 1 I Al i A 18 Ul T 5K
TE LR 3 S E 2 SR AL I X A Sy 7 3 45 2R g LU > RAIE ST, (40)

2. JESZFRRLN RO A 92 R0 Ps RSB S CIE I PEAN LS, BI4E (Ps + Pf) —i2 5%
X R R RS2 RN P OEAT A, R TR AU B B A BE 5 A S 5 S ) AR A A
B A B S5 S — 2, AT AR S R R ST S o AR A A o BR8] e 7 AR Ot Sy I 2
i “HEA LN (Law of Combination) ™, (41 33 Ffr SR F]— I AUA fir A AH DT 2 I U 5 552 Jo 3t

(36) ZWAT5 (22], Alexy #, 4548 Jiik 24, 4558 I, %82 i,

(37) “The Law of Competing Principles” ( Z WLE[5] (22), Alexy $5, %5 50 5L F) = “The collision law” ( Fj 5|
(19], Alexy 3¢, #5295 WLLF) XN MESCRE “ das Kollisionsgesetz” , HSCH BN “REfEN" & (MK R
e (R BN S JE N 2 X r——HRAERE 22 WAt k), (BRIEFIRA) 2004 455 34 FH55 110,
I B 2 B B 5 58 PG P A IS SCAE R SR I PR, WATS1 (19), BUSISEPYAS, S5 219 mu; [fE] BA%E - B
S sEv . (ke PERBEMER W), F&EmAE, b EEH AR AR 2012 SERR, 55133 1), AR Rk
W sk QEAEN . R R 5 A IE—Robert Alexy A E W HIGWIH) , (HIZE%)
2002 455 24 W5 wigl (26), TEMEFAM ), “The Law of Competing Principles” 8f “The collision law” 7% & IR
MEBH R, MERE S AE T3 5 VS AE E AR TP & 3 8 “ Collisions of Principles” 5 “ Conflicts of Rules” %1 f#i i, &
JEFE R M R, IS4 TR AT E Ry TR s, e LR B B A P A R AR A X
gy, WIRBRRE . Aot WESFERM RN ZEIENEE, FEEEEAR XS EREAR TS
, JLTIRCEFERIE iR T, ZAFELITRE R RO A R B RS 2 AR AR
W3 PR . A SEIB S STV R0 R, RS R bR AKX, IacRA CJEME ST ke
VFBERESE X A ARIEZ H I, R BR AWAa . XS, “The Law of Competing Principles” 5}
“The collision law” Wk “T4 k" W H, “To4” WER A B H) 38 V8 52k W i B Rk & 50, |
E AR 38 5 19 J5E ) e B 7 A0 Sl @ R e S

(38) See Robert Alexy, The Weight Formula, in Brian Bix and Horacio Spector (eds. ), Rights: Concepts and Contexts, Ash-
gate Publishing, 2012. H#SEAEX I (HAATHMBES “EHAX") IFEERNIEN NN HAEANT,
AW QGEERMEEEAR AW IT) ( QEFEUIE) 2009 55 4 1) . (R HERE A [ 4L By vh 58 K% fift e
— DA AR RN Sk A A S R O A R ( KA RIEFIBA) 2009 455 38 55 4 1)) 5.

(39 ZWairyl (22), Alexy 43, 553 Wi,

(40) MHXANAEZWATS] (19], Alexy 3¢, %5295 SULL T migl (22]), Alexy 5, %8 44 5L T w9l (38),
Alexy 3¢, %5539 TILAR; [#E] BAKE - MUAIsavh. QAW EARMISHN EER), #arsl (37), W5
P, #5288 IR,

(41) Z W5l (22], Alexy 45, %7423 71,
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WA, R o e 0 LB B Sk (42)

3. fE (Ps+Pf) H5PrEMEFENEET, (Ps+Pf) fL5oidE Mo e e 5 Pf ok
FER, OB Sbs R B AU R A7 AR Gk P kAl o T2 QSN ZER A 2R BoA I 5 1 %
T Ve, DU 32 HE R AT A AR T IE R AR 0 A e (Ps+Pf) 5 P4y
WAL THEE (Ps+Pf) IBSGE M, A BEZ5 B 25 BE A ML Ytk & B IE S 4H, R
Bt 2500 5 T L AR H R 58 4 Vs B0 T B P R T ) 225 2R 1 A5 i U A Y RN AT (430 4
AL T (Ps+ P BORSEIEN], FELM R S BB sk s A e P 2R

4. BT T e i U B A v i 0 H RO 1 SEXE RS IR T o — B RN SR R
JENIARBEIEZY (incommensurability) 9 R) &5 (40 2 B0 RN (8 H A & 525 S -5 78 5
UL DR R = N - P T ) 1D S =100 L S 0 B A 7 T 7 N <0 A /N2 W S Rl
WIWH Ps 5 PERYApae (FEZAE) ARG . (450 T 50 5 52 5T S DU AS B 249 14 J £ 2245 7R
H X S R SRS Y 56 R IE A TR ABESE, (HIZIRIE R E 1 B3 5g 7Y Ji
G AU R RTR BE S AFAE o RO TIN5 552 5 i ] ) B 200 B 75 L 14 27 I R8s 7 1 80
e R B SR A, PR 2 R U 5 S U RE Al 2 i TR A, (H R 4 s
AU L B P 55 G5 AR 58 5 o el By T AL, LS, 33k 28 Joi B AT 5G4 21 Bl 81 o 9 J 00 B 1y — 4>
Bl i, RIOBU i Gy 52 B o HAR Ut 2, A ASCA 32k D) o ] 8 G i 0 22 (] Y HL A B L
Pee ¥, BHRESRMATHE RN Z B R R mE, BER RS Rk
L7 ZHMRSE . fRPX L, L — ERE A vl Y R B SE H AR, BT A O U BEE Y
WIS R S B Sk A Rl %5 g, FE ST W94 b R LS I e AR B, Ay
Ay 2 g R R bR TR TR, HIROR ARG BEAR A 58 o (400 BT I U 4 A REAR 47 b 7%
FRIE, ZTCEER 2R 5E PR B S B, PR R 5 e 0 DU A ok Y i 02 02 D0 e A PR O B AL

(=) ARHERTF 50 PG 5 4 35 U 22 By

Ohy 3t G L HAE MERT, AR SCAUAE K BT 51 o v 0 HE o A S A i U

Lo Sk E 2N A

o R A S BLAT PO, EAR R FLR A SR B T A R 2 A s < AU e ok
A7 o ARG rp RS SO A O SE s T o8 4 O T4 5 b 9 S8 0 o e ai e, dn i
25 R A AR, e AR AT o o (470 A O SE ik Y — RO BOR PR IR S -

(42) = WLAigl (21), Borowski 44, % 35 Ui,

(43) ZWwigl (26), EMFC, %378 1,

(44) See Joseph Raz, The Morality of Freedom, Oxford University Press, 1986, p.328; T. A. Aleinikoff, Constitutional Laws
in the Age of Balancing, 96 Yale Law Journal 972 =976 (1987). T8, Aui@AH A EWEANT g, BiKkip
JE A 2 W Virgilio Afonso da Silva, Comparing the Incommensurable: Constitutional Principles, Balancing and Rational
Decision, 31 Oxford Journal of Legal Studies 273 =301 (2011).

(45) w5l (38), Alexy 3¢, #5539 5ULLF, JuHEEE - “¥RAKXT,

(46)  TMEFHSCLE B o 42— A& A Q) U0 M £ 0. BRI HE R =X 50 000 224 40 52 e S J5 5 D) 5 BE A B (strength-
affecting reason) o &I Al 4E B 51 56 74 (1 32 JR B IE A - 5 SEAR B 000 PR BRABIALIN R ZEREA S i aE A, i P
B H B U Ps B SR PEXY SRS R B . S WAETS] (26), EMSFMISC, 55382 Ui, B IEMIB M
GERRAE (Ps+ PO) 5 P Z[H A RLHEAE Sy P> SE BT EN P 5 Ps Z A i it, HORILULI Y Ps DS T PO
W o LG IE AT [a]5kE PP Y Ps AN LS 29 04 ] A, (ELATS S i [n 3k 00 DT DU A A o e O o S R 5 T AN B Y )
B AEERAZIRUET, ZEIEWEER T PE 23 Ps 200 [,

(47) Z a5l (22], Alexy 45, 5551 5,
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MR B FE AT

TR PLAREE 250 CARSE T P2, BB (PL P P2) C, JfH Pl {4 C Tk
HIEAR R, MA@ EFIT S CFEAE R R AN RS A2, B C—R, (48)

BeAb g €, BIOLSE AT . BAESE R A oA XUE R fE (PL P P2) C o, JEHE A
WE] “PRER AR MAET, HUGRRMSL T IR 7 “CHR” b, MU ML st
(the protasis of a norm) ", HFHREIBE TR oA, & LG EU i &5 R 2B T —
AR, BE AN ST 55— AR AP, AT S e IR B A RRE R RCR 2
R ZEPE" o e BB 3] 5 7 5 0 3 4 i U 2 K e (490 A 5 2, Sse iR s Al A
M e 2R B S N Z (B B E 5B G 2, P A e A5 1 N AT D S AR D HLVE A R A
PETT Y B — A EAREI o 2RI 52 B 2 5 S5 ISR i 5 22 AR D S ] SR R (0]

2. fRSEBTE] vE vY B ik A JE 2

Ho—, ZEAr IO AL S T B 51 5 oy Js DU 3198 04 B A RS e, T Lt e e 7 G ) 3
iR R G50 o DL PR R T-15 10 S 72 BT 51 5 94 8 A TS U BEE v 47 8 = AP EE 2T fE . R
i S B0 ) EAREE AR R D RE L A S U TR] 0 56 5% AR B D RE LA B AR S D8 S D A s 2 0 g L
PR R RE . DL e A5 P IR LA D 3 4 ik M A A0, TR B R 17 IO =2 8] A9 18 56 5%
Z, JF R UG e I i G S5 AL Y B B, 2R U e 28 B R HAR A SR B B

Fo=, Rt B 3 v v i S0 T LSS o B AN & A O B B A R0 iy 4 5 0 e
PASEBE B E 5 % 4o M BBV UE T ok, G AOR . OSBRI AT AR, BE X HAR
NG, WESRESE TG RO bR 52 BN P AR D O By, AR R R A R A A AU ATL
K (Ez. Wa, REMEEARMREREE) BWBUETER 2 210 H A&k
JE B IME I BOX LEHL S BB, A2 A A58 I Sl ZELL TS — D BUB LGk
KRR BU S S =AU LR BIRAT A, AT SR DX B B A T A
AR, Wikl . BORERE . JEkIERBE . FIEBE A MURR S SRR R AL UIE AR A A A
FTARWT WAL, F 2S5 AUAF G . Blsetkamh, %0 SO aTHERR, X e kiR
AL A BES A EESE T — e 3 el ) 1 i g, BIRTE . oA, IEIRSF AW
M, RBAERENE B, BT RERIGEZN SR TEEEEARO . AT A R
PG R AR Rk S B © 2 R W, RIRE L B AN R AU, I A B R R L BOA 25
R E 2 e R A E R B R A ERIRR, “REREHBWMLEOREE
FHE WS EZ B M A R, B AN A3 4518 Ul , 25 57 i AU A £ 436 A9 BE iy A E
T ME—S5En, REBRA B EAEMAR, BT, EENE TR AT RE R B T
oy (20 EMS AL G b, R SRR Alexy JSUUW BE IS (9 RBULEE, 51 % A fa) L aT
AE LA R () [R)ALIE 22 o — s TR AR IBE Alexy BYSEEI A REHERET TS .7 (93] EH WM

Fo=, X FBrs0 e v g JsUW BEE ,  n] LARS S A0 2R SR R B, AR S e AR D AL Y

(48) RSl (19], Alexy 3¢, #3297 B, i5 M PR T WEE, FFHEFPR P AAEACE RALE X EH.

(49) ZWETS| (22), Alexy 45, 5553 .

(500 ok iy (5 S0 RLIN 107 R ) SCHRAR o B IS REIRAE e SRR BT LU, 3 LA DS DU A Ak By R Sy A7 53 3 i B AR
WEIEIE o T 300 i BRI IE

(51) w15l (25), BUREC.

(52) [3&] ARARHT - BHRS . B - Bk (BEtE. FOPE SRR, & [36] “E - S Em. (kR
SiRRE), WKRE Wl IRSESLAERE, T RHE 2006 4ERR, 55 303 BT,

(53) A EMEMIcA: 2013 428 A 14 HLEH email HEAE,
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P3o HARBERY LU S 26 4 D A0 K A v 2 1 DU 05 5 B ol Sk i e e (ORUA I D) L Lo
K Z MBI iR 2 i AU RO B Bt BRI (Se k) migiE i, KA ENE.
fige ke 1 DU T P e e e A, P38 i U RO, DR DA R RO v B A REAE S L
HHPMEYE . A, X T U R S5 B AL I E A E AN e T, RA] S) R ERAR

Fopd, BE 58 e REAEBTS S v R JEN BE , fE (Ps + Pf) 5 P2 AR S A A5 R L))
SRIE FLARSE T U A3 T, BIAE SRR AL R 3d T B9 552 5 S0 Ps 5 ROk LI R34 19 552 J5
W P Z A —E ] . =TS RE N Ps o P anf RAGE T F A5, X e se ik M M.
BT 5] g o4 ) B9 1) 2 A T2 A b A O AR SCH AT SR o

(=) B3 5 P 5 4 5 U 194 5 BR A8 AT T /R

TEE T R 5 SO 2 s 5 ) A T3 A e BT 87 5 oY 1 SO0 808 (DL s S ik ), (2 1A
WA DA S SR A . BIET X ARS8, Jo B4k i S st PR 5 O e A o 5 g LA
W R B B SE RSN Ps, SRS PR i 0 S AR PR AL A SE BN, O H B A s i
O EARTEIN o BT 5 5E Y JE 5 Lebach 58 1540 J 7R 17 36 7 5 4 1 DUJ DA Js U0 A= g 0 I 1) 35 Tk 3o 72
IO E e iRk Be (55) 28y =20 B A 4f B0 ]SR4T A e A 22 1y BEAELZS 52 (56

B, WA TEEE MR e (Fk) RAR, AR (PL) (S51EE
AR 1R L A CIRRO3E 2 2550 1 30 AR RiE Ak (P2) (TEEZEALY S &5
L2300 Jost, RMARWAEARR RSN EREKLCR: EH P SRR, EH
P2 U] AR VR o

B, BT ML A L — e L ek AR kBN, fE IR IE AR
(C1) Wf§IE T (BVerfGE 35, 202 (231)), BRHRIE A M BA Ak, B (P2 P
PL) Clo (HEAPLSE KRR MU0 Ak 7 (RI— etk sl s ) #, BRIl AR A il 5h

(54) BVerfGE 35, 202. %R 1972 FEESE Y& (ZDF) #EH T 4N “Lebach Z L iER" Mo
Ho ARRMNERARRKET 1969 1Y —RERMFLR, LI-ARE TALT Lebach (I HRAR BN 4 K FE 1y
AFARE Y 15, IR T RAHERMBC R A . A — A g A o AR AL I RR g R R A, B F
ZAF AR A KA, BT SEAH CHE AT wHd, FREF T HEEEAKE 1 K
B 2 558 1 KT I RIEACR], R BRI A28 1k & G T o LRI 3 b D 1 I 1 3K
1, 32 AR 1 ] 28 1 3% e A2 1k b g i e D

(55)  Fufa s vy B s e 2R AR AL (5B 1) MU T RATHE Y, A8 SUR I EL RIS I8 FH B R B 40 1) — > 243K

(56) ZWaigl (22), Alexy f5, 5554 BT,

(57) AKX “prima facie” PEIPE, AMWPEE “BIEM7 S R (BB ER: (CoMIEELREI), HEH R
#2003 4Efi, 251088 B1) , A MIEME “HIEWE” (ZWHigl (37), BRER), AMEE “mR” (20
mrgl (37), skaEF o), R E GO AR SCERYRAT “WE” W#E (W05
(19), Brafsepy4i; argl (370, FUSI3EPE4) . K& “prima facie” I ¥ G — M E K WK (See Georg
Nils Herlitz, The Meaning of the Term “ Prima Facie” , 55 Louisiana Law Review 391 - 408 (1994) ), {H&[XJiZ A%
FE BT 3 5 V5 AR R S (RIBEAPE A AE e m B BGOSR T DR R AR Y A5 R T D) ok
YE, WEEER O RE) e WHERGIE . XU “HEET mrn b T, BEY “HEE” fifEd
RAEEEMNE, FH IV AN prima facie” WAREHIETE T WARRAME . T R4
ROEEE, RN SN AT R GREE) M HEE PR (Prima facie charakter) ”  (HTHI (25), BB ).
“prima facie” FEYFIA R H LI @ M S — A BIRRE “RIW”, FLIRIAE “prima facie Beweis” 1 # i 1
CRWAEMT, HEAS XIRGRH v e AR (20 (8] EdigE. COAIE ST ),
FREPE, EE AL 2006 i, 132 TILIR) o A, SSRGS R (i R RAEMT
MAEGMER ., LT IRREDWN R Sk “RL7 WA H A, BRI REERETC
FRAETTIZAE M, AGEERM W ZE,

- 102 -



MR B FE AT

B, T CRREMMSEAMT BAL A RIS R AT, IR IRl B BRI,
EBEI e, e VRIS R R ARE . AR SRR E R 8 LA
EIE T (BVerfGE 35, 202 (237)) , fRIPESAALSE THAMRE . HALMEL F1, LB SLA
i F2 PREAA SRR F3 . fE KA &AL P4 SRR U RRRE ML SE AR C27, R ILIE IR
PAERART v BB TRRRIE, B (PL P P2) C2. AN R BEEAIEZ A
FURIERR” eI BEARIRERES L, B C2-R. ZM A AT EmR K. €2 (FI
+F2 +F3 +F4) —R; AW ERR N DOy mHEM LM (F3) MEL (F1) HA
FHIANEEEZ M (F2) ABEARIRE, S LR ARl (F4) mF, By 58k B
2k

APL, AEBTE B Py S0 e R, JCe e D ST SR A S, A S DD R A Al
AR, FCRT 4R S5 %0 AR E TR e 40 (R I9BAAL .

= R R AR K ARG A

TE PR R A0 25 1 2 B0 3w V4 D 00 PO B TR S A0 NS, A R 2 AN O T
AAXBIWETE, LGSR EG @ S BTk o 5T HOHE 2o 2008 21 i Fh R o it 5 2 i E , (58
B —Fof 4R U0 S0 2 A 0 SR R Ay, R RE AR 0 A B

(—) WaLAbdeselt (SUkh) BOBE . AR 0 s P A i

VA 2 A AR I O AT 2N & B E R R s, R fE . A RG4S
JE SE AN o 2 R 1 U 00 e A AF e i, AR RN S T — Rl L R TIE
(R R SR U RV AN A | S TR T o< b L 2 e SR T ST 1 D SR e
TG e e M 0E o — 400k, SR AY R 95 18 T BB T 48 55 21 G ) 3 i R0 Y 2R T
gz, 090 PRI B A SRIFUU Y W) 56 52 B SN Nt

eI A R 4 ] vk S B A AR AR R A A SO (AR IR S ) /Y
I8, R ZAREE UL W R S as ARA R IEW R . BB EF NN, R 2RIk

(58) Vgl. Alexander Somek, Rechtliches Wissen, Frankfurt a. M. 2006, 135; Matthias Jestaedt, Die Abwiigungslehre-ihre
Stirken und ihre Schwichen, in: Otto Depenheure/Markus Heintzen/Matthias Jestaedt/Peter Axer ( Hg. ), Staat im
Wort. Festschrift fiir Josef Isensee, Heidelberg: Miiller, 2007, S.260 ff. 52, 4B 51| 5 74 2k [0 5 %5 4H vp 2 19 B
WA (D) P (m) o E (s) BYSrIEIEXTARR B T LIARXT M A IRME 1. 2. 3 (GEM FHEAXA
“2% /03 (Differenzformel) ”) = 2°, 2", 22 GEHTFHEAX N “BARX (Quotientformel ) 7 ), LIF| ] L &
AR ATEMN R BAAEZERN (S Wa150 (38), Alexy 3¢, #5539 WRAIN), MEE 7 HS ML MK,
TEPRAR T, AR N Y LA S AN T R AN R T R v, BRSO R AR O i Bk R AN
WREE RIS, HERE AN TR, Vel Thomas Riehm, Abwigungsenrscheidungen in der praktischen Re-
chtsanwendung. Argumentation-Beweis-Wertung, Miinchen 2006, 66. X 28 57 % 5 W3 A Ky Bl 51 50 04 Fr oA mf , 7Eftb
AR, BUFIABACHIWT ar i, w0 —Ae A HE A a7 2 S b A R 2 S R R R Y — A IR IE B
X, SRR — D ERIMAE R T, Vel. Robert Alexy, Hauptelemente einer Theorie der Doppelnatur des
Rechts, in; ARSP 95 (2009), S.151 - 166.

(59) AMWEFIAERRAEEHE . (HIEMZEER L0, DRITEIA R 2 408 K 22 55 Ak A8, e 4847
R4, RIMELARLL, IR AT it SR R TRI R R DL IR I AL S AR W IR o S LEA G oA A A A Y e
Bl ARy, CIRMRSSd (T B0 ) 2004 455 6 1, 55 29 U BD,
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B — DRI JEUU 5 MR AR B N7 o (000 7 [] 25 N7 3k A S IR N 2 BRI 2 2 R LR
BRI R & T wE, R 2R, MU SO RARRBAE B AT IR R, AR DD M,
RBAEAE A E U E 22 b X BA R BE RS LR R REvE. AL, )2 I
B IR I, FRATTEE EE A I N SR AR A, R AL TR (o1 X ARG,
R SR AR T vh R 4 D O] s S A S G SE T T A AR, T A SCRE AT D i JEUU) A S )
ZAEA BRI, PR 25 B B AR 2 Sk S, A A M BRI LB X
P, I R REGSC ORI A S EE AT W LB T I EOR . POy, AR R AEZ
PRI AR EE, AT ARG 0B T RS IE M ZOR M A TG R L SR, M
Folld TR XA ARG S A SRR AR T AR R R R SESE . 3 — 5, A DA AT
MIERE L EUE, ERAAT MR Z BB AE T RIS, A B R AT Oy e 4 Dy A
T, MM AEBL ST e 5138 N T e IERR2AETS, AR BET NAELR, %5
FOR R B — R M RIERARRE R E o i AR AR AP I e, DO OB M AR 35 ok 7 (62)

TERREZR, LR EE 2 RN KRR B, (030 3PN A REE O
FORMUA AT SR B T4R) ANREFR B R R . RS IER R, “HYATT HERR
52 D) B 8 1 A O ey s i (64

B AR o “EHo87 (BB A E) 5 “fre” (BAERFT) ZH
B P R g A BB, e A RS e A SR R AT IR (RE AT SkEE (2R
HHEL) o BRI “FYAR M, RREHLEN (Bl kfE S S0s R RE, Bk
N7 HATEES (R CAEAET) AHERAS . AR A PR A o Sr kO ke B R R
APRE A AR TS AR S , SAREL (BRI SRR ARE S B A AL T AR IS,
FRRGE . BEAR AL . MR GE S O SAFAERIXS AL, LA A — A RE B e WA S
ARG PR — B =, AN R, MOASAEZ R IEAET Eife . XA (=
o CREMET WUt CEYART . EREWRE SRS SGE AN S AW F A —, e
MEZ R REG B “AHX R o “HHIRIE", RV SRR EHRA R 1k HIX Rl R — M w5 22
e, RDHATAES S0 M B iy, G S S HE IS B s E ML B HE I B 5, K
TORBLSE S M ELE AR R | ARG R R ] R, SR I SO REIE 2 P A R TR

(60) ZWEME . (BEEEYy, ML SMEEY: KR - RETEIR L), b6 @ ek 2011 4
B, 55412 0, Y5002 00 57 Ll K 58 75 W %) & 24k 7E MacPherson v. Buick Motor Company (217 N.Y.382, 111
N.E. 1050 (1916)) ZHAFEHEENE T2 &A1, See Larry Alexander and Ken Kress, Against Le-
gal Principles, 82 lowa Law Review 749 - 750 (1997).

(61) Benjamin N. Cardozo, The Nature of the Judicial Process, Yale University Press, 1921, pp. 122 —123.

(62) [F b5, %564 BT,

(63) 3t “HWAR” XA, fEIR/K (Dreier) WUL, ANAGZM B B “LITARIE" . HREHEEUEHRK
AE =G AT, e R DA E R T B . IR, AT HS bR R T
SIS L -ANHEIEMEE” . SWO[E] WE - BRE. (BES CFPART —eRBmMR), =
W, BEEMOCEF A RAR 1999 i, 53 0, Bt “FUAR" SFEURNNH AR EEEH
KESEEN A, Al S AR R (TR “SFPAR fEREFRIENRE—— ke b)), &
CEFURBEANBUR —IERE PR, B EMSC S A IR R 2002 4EhR, 55235 TILATF .

(64)  HIFGGR . “ WANE B G HAME AR, At st b 250 A BEAT 1 11 325 HE SO0 o B3 T LIS P A s e R ) - - M
YWRIATT &, Bk S 28, e DU N " Georg Friedrich Puchta, Pandekten, Leipzig,
1883, 8.22. 5l Mg & (ARSI WAL R ESEEL LA SY%), UKk 2012 447,
132 7,
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MR B FE AT

WEX L, YRR AURSLIER RS B2 J R i e (05) I, $30785E
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Abstract: A court normally applies legal principles to a concrete hard case under the following two
circumstances ; one is that there is no applicable rule and the other is that, although there is an appli-
cable rule, the rule cannot be applied due to its conflict with legal principles. Normatively speaking,
the above two circumstances can be understood as collisions of legal principles. The question of how
to determine which one among the competing principles applies to a concrete case is exactly what Rob-
ert Alexy’s principle theory, especially the law of competing principles, tries to solve. The core to
the application of the law of competing principles is to identify and establish conditions of precedence
or variables. Compared with Alexy’ s weight formula, common understanding of social life or the na-
ture of things ( “Natur der Sache” ) can offer more concrete practical methods of identification and es-
tablishment of conditions of precedence or variables, which becomes the identification and establish-
ment of the midpoint between the facts of a case and the outweighed principle applicable to the case.
Thus, concretization of principle is the natural result of the application of the law of competing princi-
ples and methods of identifying and establishing conditions of precedence or variables. The concrete
process is to establish one outweighed principle among the competing principles on the basis of condi-
tions of precedence or variables, and to create a rule through the application of the outweighed princi-
ple, namely, Regelung von Fall zu Fall. The conditions of precedence or variables thus become one
of the constitutive requirements of the rule or Regelung von Fall zu Fall, which constitutes the direct
basis of the judgment on a concrete hard case.

Key Words: legal principles, conditions of precedence, outweighed principle, concretization of prin-

ciple, Regelung von Fall zu Fall
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