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KeEiE: WwEAE RAHLHE XBEKE BiHEE RELFEEHE

il F

Mo PR & TRIPS Bl B 8 2 B9 -£ R AP Z —, B AR 35 i 2 2 28 800 AU
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(BPSCHRYEZEZR) 2 M BUAR S A% 0, O SR e B0 PE 2 FAR e . B2 T %
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T HUBEAR AR A7 FE R R, A AR 58 3 T I HAR S Sk R iR A T i BE T

(1) —SeRLifS Bt BEAR SR R ST 7ol , BB, RWNE ME G, MEEHET. SN KN, JHE
BIERARSE, 8 B T 3 AR AR ORI R R O 2 SR, B R B B H AL T

(2] 2014 4 12 A 22—23 O2ATRY P SRR TAE S WER 1 TSl "Wy Bp R st” M NBBARR" @Bk IF ik
GUNERS

(3) MIBEFHMOUWLE, HETER MR BN R EEA ZATrmE . — RS AR . A IE 2 58 4 15 01 58 i JAR
AR, PO HUAR R . A IR SRR S L TR W R W R0 . R AR AR SR AR .
AFR . ARGARE C R AT RS, PR SHR . ZRAERA G  RREAESERIESMAE,
IR ST M AR AR B SR LR WTO 22 e i 4 5 [ S TR I S0
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A, PIG™ ah 57 M0 5 R PRt BRRR R P R D EE R R B R AT AE PR ELA . — b
AN, HUBRRR S A QIR AU T 2 A R R T Al SR E AR R, BT IHRE
RN AIZ o BN FEWSCHR R o 55 — PR IA D, SQIR P il 7 b 0 0 S5 T il 17 7% i 1)
FE R ECRAAE , XA R R B F S BRI MG . M SR BRYEAFAE T AN IE 5
Grik . RIbREMARE URin R h, KRB AR B U RlEARIET AR B LCHK
PEAAAE TR T nikh b, Ry B4R Z &,

Lo EW SR

o, Yo, RAEE DL EMORHNE N SEA, b B AR AR AR IE Y vk RE VR e
PRIE R

TEE L e B LIANIE Y58 4 5 s PRAR S SR Ll AR 4 o (40 BRI AN IE Y38 ik R 4,
b R 35 0 AU 5 2 AR 58 4 BRARE S M SR PE R, RIS ) Re E I, P RR RS B R A BOA
oK M SR B R A5 B P L RE AR O 2 AOUE Ml BEOR PR AR TRIN, BIR A IE 2 5
A7y, PPk Al 0L, R RS A4 S KR IR 2 AR I O i T2 b A A R B R E
W, EFAETAARNMZ R, Sl BV E . B R A R, JUE B 32 WS 3K 114
AFAE 2 10 U B B 9 6 AT D0 28 Ak 32 B 0% 3 U VE . AR, AN nT 5 4 LAY O
MRAR" ZEVERVETVER BREEN R, KO —BHh 15%, &DAREMKT 10% .
HINEZ LB, 5B R 2% JA A 7 . (5

o [ LB Vv BH L X o BEAR 3 A9 AN 258 RIAT O, DA Y R A AR Xk 85 T T
WH o BUE URIR A T T AR A% O — AT Bl Ul —— AT A B AR LR dh B 78 0 Ml A R
Al BTG, TR O JBTAE W S A TR R DA o o S R R O R, R R R R AR T LR
LR BT AL AR 55, JES 4R AT (PRAiAY dh B FR R AR L) AR AR, %A N I B
O3 AR I R A IR 55 A 2 B . LUK, b b ATTIE W B XS AR B M R R IR (TG g
MOES) T2l 68 5 B0 A O AR A i B i B 55 2 D R Al sOIR 55 e B =
b ZUENT , s R R RS - - SR DA, 2 - W BB 2 0 L (0 R
K B R 3 F 0 T R (BB RN B9 = 20 2RISR R URiR AR, M BEAR S A0 S R R

(4] 7eflE 1994 FERkr ML MFR R (Gesetz iiber den Schutz von Marken und sonstigen Kennzeichen ( Markenge-
setz-MarkenG ) vom 25. Oktober 1994 ( BGBIL. IS.3082; 1995 1S.156; 1996 1S.682) , zuletzt geiindert durch Artikel
3 des Gesetzes vom 19. Oktober 2013, BGBL. 1'S.3830) A% fif, £ 3 % iE g 1909 4E )7 A E Y 5e 4r ik ( Ge-
setz gegen den unlauteren Wetthewerb (UWG) vom 7. Juni 1909 RGBI. S.499) 45 3 (R #i¥ibr&. &M E .
ATAT ANAER 3 5 b R 5a 4 H AR BRI R 55 5 A A N B AR BE L R R P BT SR
%/ SRS PESI NI BRIER R, B SORAE L X FRRR " T 2, MEE 2 R b R AR &
MM, “HRIARIC” TS TEN .

(5] See Friedrich-Karl Beier & Roland Knaak, The Protection of Direct and Indirect Geographical Indications of Source in Ger-
many and the European Community, 25 1IC 6, 7 (1994).

(6] Reckitt & Colman Ltd v. Borden Inc. , 1 All E. R.880 (1990).
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2 EDKs Hh FRAR & B VE AR FAEIEA TR A Y. (70 1 F b BEAR 5 5 80 A A B 1F
A SRS MR IR, B BE M, T VAR /ADAE N p AR 2 B A YT, BRAEZ R B LK
i, a2 SR e R RN R A R, BVEA “F &7, a3
PR3P ERIERI BT . SRR RTAR I 5, MR AR AR 0 b 3 5 SOR PR AR B BR AT, KM
WA ZTIRE, R R AR R0 40 a7 2 IR S BOIR A5 R B R M, b A AR M AR B
B B A, RIS At B bR A A 6 e . M R AR R A S K 2 1 IR I B4 IR R B
ZARYT . MR A AE W AR S R . SRR, LA 2 D S R SE
PCINHT S E R B 28 =& 7, SO R R A s R R A B i IR S [ R AR R R B
R E RN BT, (8] WM s BEAR S AR AR 9 3R 48 TN L rt, 536 iy
PRIERE I TIREA A

FRIAENE AR IE Y 5w S ik . BE VRIS R R R e mE 76 45 B ik A vh 35 3R 17
T, A B AR AR A — R B R Al TEE R R R A RR - R 22 - s 4R
e, SAEERR Y (BRIER) s OL D, RPN R 2 2 52 2 (8] S R A R i) D =
oA FRANTE] 2 AR I A I A5 B A AR 2 B AR, DABE SR S e %ﬁ&ile
o — P a0 B A B VS R A B R S B TR AR IC DGR B T R IR AR IE AR BT X 20 E T DAAE
TEém%%éjﬁﬁﬁﬁw%ﬂ¢&ﬁofL%ﬁ%¢¢,mﬁ%ﬂ%%%&miﬁ@
BIRXF AR TVER & 7 (9]

2. B SCELE

HHAER—FE, B B RR & E A i B bR AR SRR — R b mwwz
Gh, BTSRRI T 52 23 0 48 BOR W45 22 57 b 44 BRI 4 & T T AR B R, (100 X
Fofr o] JBE I8 5 1 DA S DG B o LAt i SR VEFRAS , SR T AT (0 RS ——L) terroir (1) Dy 3
it 1) 2 WL DG B HRL IS

JFiE terroir, SURTE ™ hh B BT H LB R AR, BR R CBRATHT RS
R HIOE S NGB A UE S VN S D 1B = & T SO | e w5 | Dl B 5 el |2 = S M5
Feletk . U2 Xt —Fh o EAYSCBetE, BDEULOCH M. (HJ2 terroir I 3F 7= L 5 7= ff A9 o) A
BRAR, MM 5 a2 b B AL 15 S0 00 7 5 2 4 BRI 5 204 A XS N S Ak 2 ) T s AR

(7] See Lynne Beresford, Geographical Indications: The Current Landscape, 17 Fordham Intell. Prop. Media & Ent. L. J.
981 (2007).

(8] See Lee Bendekgey and Caroline H. Mead, International Protection of Appellations of Origin and other Geographical Indica-
tions, 82 TMR 769 (1992).

(9] #i5l (5), Beier %30, %513 Ti,

(10) k75| Beier &3C, 53 15 Ui,

(1) “terroir” YT “terre” (L), RIEIEHHARE S CMARE, MELUTDGE B ES LRI, 20004 H%
AR NFRIKEMER, SO BRSO

(12) See Justin Hughes, Champagne, Feta, and Bourbon: The Spirited Debate about Geographical Indications, 58 Hastings L.
J.307, 357 (2006).
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LA IS I S At , 3 R D™ o 2 Bk E SO — AN KL M DX s T Yt B R
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ASCHEZR™ o U7 3 [ LAt o B Al 7 507 b 24 B ol B, B R A2 o S R &L, TR R
Pl % SR A o SIS SE A ER MO [ AR, B SR F O I 44 Bk e Bt R AR A LA B
B NWEHT, TR HRBRSFEMIEZE ., f52, REMRARA SRS A%, AXH
A SRR B R AIE , — AR T o 44 R
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(13) Petra van de Kop, Denis Sautier & Astrid Gerz, Origin-based Products: Lessons for Pro-poor Market Development, Amster-
dam: KIT & Montpellier;: CIRAD, 2006, p. 10.

(14]) Elizabeth Batham, Translating Terroir: the Global Challenge of French AOC Labeling, 19 Journal of Rural Studies 131
(2003).

(15) 35| Bartham 3¢, %5 131 71,

(16] See Robert E. White, Soil for Fine Wines, Oxford University Press, 2003, p. 3, quoted from Stefania Fusco, Geographical
Indications: A Discussion on the TRIPS Regulation after the Ministerial Conference of Hong Kong, 12 Marq. Intell. Prop.
L. Rev.251 (2008).

(17) Code de la consommation, art. L115 -1 (1993).

(18) Hi5l (5], Beler %3, 454 Ui,

(19) Z W E5| Beler %30, 454 51, 57 51,

- 86 -



KIKHEER GHEATSEWME

#FR, BATIE L bRE BB ZgEbRd . BLEE B G AR GRS o O i & 0Lk
PSR RTINS , I 24 RAR T B FR, AR A b ic. B, w2k EH
TN AR AR IR R X ST R B AL AR, ] B AR R R HE R TE S o

FLUk, U A A REPE B RN, MR E R R MU, IR0 A BR R N R A IE T
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PR S R R AN LE DI RE DX 3] (20)
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(20) W9l (7), Beresford 3z, %5982 11,

(21) Daniel J. Gervais, Reinventing Lisbon: The Case for a Protocol to the Lishon Agreement ( Geographical Indications) , 11
Chi. J. Int’1 L.85 (2010).

(22) Ak GREGZHAFRIERRT) , (hEEE%) 1994 4553 ), 565 11,

(23) ZWEig] (14), Barham 3, %5133 7,

(24) Z WIS (5], Beier &30, %2 W,

(25) Consorzio del Prosciutto di Parma v. Asda Stores Limited, UKHL 7, para. 8 (2001).

(26) ZULAT5] (12]), Hughes 3C, #5368 T,
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(28) Z W5 (5], Beier 3L, 5 16 11,
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ARG, ZUE W dh AT I DT 7 3 A AR AT SC DR 3R B B R o 7 M A Y R
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(29) Dev Gangjee, Relocating the Law of Geographical Indications, Cambridge: Cambridge University Press, 2012, p. 117.

(30) See E. Ulmer, The Law of Unfair Competition and the Common Market, 53 TMR 643 — 644 (1963).

(31) ZWEFE. (HARMIMARERI RN, IR RD) 2011 455 6 #], 4 84 T,

(32) #iI5l (29]), Gangjee 45, 55 117 71,

(33) Z WIS (5], Beier %30, H4 TILIT.

(34]) See Joseph Capus, L’ Evolution de la Législation sur les Appellations d’ Origine: Genése des Appellations Controlées, Paris
INAO, 1947, ¥%5| A#i5l (29), Gangjee 5, 5599 i,
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Abstract: In the concept of geographical indications (GIs) , the linkage between products and their
geographical origins is the key factor whose significance to Gl legislation is the same as that of origi-
nality to copyright law, novelty to patent law and distinctiveness to trademark law. However, there
are two different interpretations of the linkage, i. e. subjective linkage and objective linkage. The
subjective linkage refers to the impression of the relevant consumers that the product designated by a
GI emanates from a specific geographical area whereas the objective linkage means that the natural
and human factors of a particular region bring about the products’ specific quality or other character-
istics. The subjective linkage constitutes the basis of GI protection under trademark law, anti-unfair
competition law and passing-off law whereas the objective linkage constitutes the legal basis for the sui
generis protection of Gls. The different interpretations of the linkage conduce to different definitions of
GI and diverse legal systems for the recognition and protection of Gls under which there are different
scopes of applicable products, distinct methods of determination of production areas, diverse require-
ments for the demonstration of the causal nexus between the products and their geographical origins,
and divergent arrangements for expert examination, administration and legal protection. The distinct
systems demonstrate not only the demarcation between the public and private rights but also the differ-
ent policy orientations of the Old World and New World countries. The three separate legislations for
GI protection in China, i.e. the Trademark Law, the Provisions on the Protection of GI Products and
the Measures for Administration of Gls of Agricultural Products, provide for diverse but illogical defi-
nitions of Gls and incongruous systems for the recognition and protection Gls. Under the guidance of
the theory of linkage, the Provisions on the Protection of Gl Products and the Measures for Adminis-
tration of Gls of Agricultural Products shall be integrated into one sui generis system which could co-
exist with the Trademark Law. The protection for GlIs under the sui generis system and the Trademark
Law shall be determined respectively on the basis of the objective and subjective linkages and should
coordinate with each other.

Key Words: geographical indications, appellations of origin, linkage, trademark law, anti-unfair

competition law
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