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Abstract: Systems Dynamics in the Law

“A decision-making body exercising public functions, which is entrusted with a discretion, must not, by the adoption of a fixed rule of policy, disable itself from exercising its discretion in individual cases. It may not ‘fetter’ its discretion.”1 
De Smith, Woolf and Jowell
The present paper takes a fresh look at the issues of certainty of law and the problem of reviewability of past decisions. The author draws on experience in teaching law to students from exact sciences, required to study business law or intellectual property principally for professional certification purposes. They seek knowledge of the law in order to enhance their business and administrative skills and in order to deal with legal issues in a business and professional environment. While they look for exact rules, they find that even daily occurrances require exercise of judgment. The paper is also concerned with those in administrative agencies charged with implementing public policy, who seek to implement exact rules, but who may, even unwillingly, have to exercise discretion.

The author’s response is that law would be more comprehensible to students of a quantitative discipline if they did not take the concept of law as command as their point of departure. Rather, as with mathematical subject matter, they might begin with a concept of law as a system susceptible to logical analysis, where rules of law are bound by rules of systems logic. The aphorism that “The life of the law has not been logic” but “experience” never meant the converse, that is, that law is not logical. The elements of the discipline of the law are systematically interrelated. Lawyers will know that it is not always possible to provide absolute rules and fixed responses. Law as a discipline requires legal reasoning to be consistent with law as a whole system that subsumes within it not only legal principles, written and unwritten, but also intent and purpose, equity and discretion.

The last thing the author wants to suggest, by reference to systems dynamics, is that there is anything in legal decision-making that is simply quantifiable—nor, that legal decisions can be made by putting the data (the facts and the rules) through a computer. Facts must first be determined; rules may not be exclusive rules; and basic rights cannot be ignored. However, applying the logic of mathematical systems can also be fruitful in legal reasoning. Primarily, it emphasizes that the particular law of the case is also subject to the “feedback” from the whole system of the law. Black-letter rules are not always exhaustive statements of the law. And where the result tends to be absurd or overly harsh it may require rethinking in terms of reasonableness and due process.

1. A Comparative Approach in the Common Law

“Every legal system seeks to achieve three purposes…, to secure justice, to promote the common good, and to provide for certainty of law. In English law, the goal of certainty of law comes first. Not certainty through the law, that is it is not security against breaking the law that is intended here. Rather, it is the certainty of the law itself. The requirement here is two-fold: that law not be subject to conflicts of opinion, but rather that the law be authoritatively laid down. That is to say that there is positive law, that this positive law be clear and determinable beyond doubt.”2 
Gustav Radbruch, The Spirit of English Law
A. Stare Decisis and Certainty of Law vs. Reviewability of Past Decisions

The author had come to the law from East Asia studies. Therefore, he eagerly accepted an offer to teach business law and intellectual property in Hong Kong. The students were business and engineering students who were required to take these courses for professional certification. Their preparation for university had relied heavily on a tradition of transmission of exact information suitable for exact assessment in standardized testing. Nothing seemed to disturb them more about the traditions of law teaching than the legacy of re-examining decisions once made to determine whether or not they would have been made the same way a second time. Obviously the perspective from which Sir Karl Popper had argued, that scientific certainty advances by way of “conjecture and refutation”,3 had not made much headway in a school of pedagogy that rested upon the absoluteness implicit in standardized testing.

However, not only students trained in a pedagogy that puts more emphasis on subject matter suitable for assessment by standardized testing, than on reasoning powers, are among those calling for certainty in the law. There is a long tradition of stare decisis in the common law itself. That is, that we should follow legal precedent so that we may rely on principles, soundly established on material facts in one case, being followed in similar future cases.4 The doctrine applies according to the hierarchy of the courts, the lower court being bound to follow the higher. Because of the doctrine of stare decisis, the role of precedent is stronger in the English common law than it is in the civil law traditions—therefore, the civil law lawyer may not be disturbed at reaching what appears to be a conflicting result in any given case, because he believes that the decision follows the law not the cases. Common law courts do not hesitate to fill in the gaps of the law. Lawyers and the public then follow the “case law”.

Some call this “judge-made law”. But, the historical perception is a little different. Common law courts are presumed to attempt to follow the law where it can be found, whether written or unwritten, but also to apply it according to a concept of justice in keeping with the times and the situation. This, perhaps somewhat self-deceptive tradition, was once very eloquently described, with remarkably progressive language for its time, by a learned senior judge of the English Court of Appeal:

… judges cannot make new law by new decisions; they do not assume a power of that kind: they only endeavour to declare what the common law is and has been from the time when it first existed. But inasmuch as new circumstances, and new complications of fact and even new facts, are constantly arising, the judges are obliged to apply to them what they consider to have been the common law during the whole course of its existence and therefore they seem to be laying down a new law, whereas they are merely applying old principles to a new state of facts.5
It can be seen that these words can be understood to be both reactionary and progressive, depending on who applies them. They attempt to reach back to “what the common law is and has been from the time…it first existed”, and also attempts to account for “new circumstances,…new complications of fact and … new facts,” consistent with a timeless concept of justice—not consciously to be tied to an outdated past, and certainly not promotive of dramatic change.6
The longstanding doctrine of reliance on precedent has colored the history of the common law wherever it is practised, and wherever its influence reaches. “Every legal system seeks to achieve three purposes,” a German legal theorist writing on the history of English law tells us, “to secure justice, to promote the common good, and to provide for certainty of law.”7 “[T]he goal of certainty of law comes first,” in English law, he tells us, not simply certainty against breach of legal rules so much as the certainty of the law itself. There is a presumption in the history of the common law that unwritten law is already there prior to any legislation, which may, of course, modify, amend, or supersede it. The law we follow, and which protects our rights and interests, is presumed to come down to us from time immemorial in the case precedents. Departure from precedent, therefore, appears to be almost like departure from those principles themselves.

If those precedents are principles worthy of our continuing respect, we ought to be able to arrive at the same conclusions if we re-think the solutions of the problems. For that very reason, we should be disturbed if upon re-thinking solutions, we do not reach the same conclusions. Thankfully, the rigidity that English law seemed to have fallen into in the 20th century, and that Radbruch only touches upon in his paper that dates from 1946, has eased significantly—at least in the literature. The position taken by Lord Denning in a number of his decisions or dissents, and summarized in the Romanes lecture,8 in which he advocated that the House of Lords return to a policy of re-thinking its own precedents when they become legally questionable (something they had not done for 60 years) certainly played an important role in this development. His judgments and dissents argued that unreasoning reliance on precedent alone seemed to conflict with the mandate for the courts to seek to justify a decision, not simply adopt one blindly from the past.

Lord Denning must have been one of the most courageous of English judges of recent times, yet, even he felt compelled to quote from a precedent case already 90 years old at that time, in order to make this point in Candler v Crane Christmas.9 Moreover, the reader will also perceive that the perspective Radbruch characterizes has by no means vanished from the profession, the courts, or government administrative agencies.

It was not always unheard of for a higher court to change its mind. However, in 1898, the House of Lords did bind itself to its own precedents, it thought, in the interest of certainty of law and of avoiding unnecessary litigation over the same points.10 Yet, however, noble the motivating purpose, the doctrine did contribute to an already existing rigidity in the law. In the years in which Lord Denning was Master of the Rolls from 1962-1982, and even before that,11 he attempted to test the waters for reversal of that position on a number of occasions, particularly where he considered that a precedent decision was decided wrong in the first place.12 Thanks largely to these efforts—and despite reproaches from leading law lords for the departure from judicial discipline this sometimes entailed—the House of Lords did relax its position in its “Practice Statement” in 1966.13
Nevertheless, if precedents do represent principles worthy of our continuing respect, we ought to be able to arrive at the same conclusions if we re-think the solutions of the problems. For that very reason, we should be disturbed if upon re-thinking solutions, we do not reach the same conclusions. In any event, there are basic assumptions, or propositions, that can and must be made to enable us to rely upon the system of law as a reasoned one and not simply as a set of orders. It is some of these, which are set out below.

Individual judges may reflect different attitudes or approaches in their decisions. But courts in general are presumed to be following a consistent tradition of interpretation and application of the law. The thoughtful and disciplined approach to statutory interpretation revealed in the study of such decisions has been demonstrated in a number of learned and very diverse texts.14 This essay merely attempts an outline of an implicit sense of purposiveness and logical unity embodied in the tradition of the law, but also in studies of statutory and judicial interpretation such as those cited. Those forces have gained strength in recent years, re-emerging in many notable leading decisions. On the other hand, the reputation for rigidity in English law, and in its colonial legacy, has not dissipated. I believe, however, that greater responsiveness can emerge in the law where the principles that we learn from the tradition of legal and statutory interpretation are followed.

In this paper, I have attempted to illuminate the role of certain propositions that, I believe, follow from the tradition of interpretation. These propositions are, therefore, NOT rules of law. They are a search for common sense rules of logic, or the implicit application of a sense of Legal Dynamics:

- In the decision-making of the courts of Hong Kong: a jurisdiction which owes formation of its outlook, both in the judiciary and administration, to a somewhat rigid colonial legacy, which nowadays can also be seen to attempt slowly to adjust to a new situation in common law legal thinking;

- In the courts of England, where the reader will see from recent decisions and authorities cited below, that many of the rigid notions of a hundred years ago are now history (as Lord Devlin describes in the quotation at the head of the following section), and decisions have evolved to meet such challenges as, for example, arise from the numerous new functions that government has taken on in recent years and integration into European Community law. These decisions will also be a guide to legal unification of the courts of the rest of the common law world; and

- In more recent decisions in the courts of the United States: There, particularly in the areas of intellectual property and information technology law—decision making on the frontiers of the law—which must inevitably impact on the thinking of courts in the entire common law world.

B. Some Common Sense Propositions on Legal Dynamics

“When Tom [Lord Denning] and I were young the law was stagnant. The old-fashioned judge looked to the letter of the statute and for the case on all fours. He knew that he had to do justice according to law. Either he assumed that the law when strictly applied would always do justice or else he decided that, if it did not, it was not his business to interfere. Today this is not the idea. No statement of the law, be it a precedent or a statute, is ever final: it is to be read in its context and its context can change. A judge must never assume that the law always and in all circumstances does complete justice. That would be an impossible task to put upon any lawmaker. To do justice according to law the judge must keep his eye on the justice of the case as well as on the text of the law.”15 
Lord Devlin
An American law graduate teaching English law as received in Hong Kong might naturally be left wondering at times how concepts of law had evolved so differently for these three jurisdictions from principles we all believed were held in common. Cases one would not have read in an American law school revealed that there had been considerable progress in English law in recent years, that was still unmatched in American law, which was generally considered the more progressive. At the same time, these same views cited in Hong Kong courts only served to make the colonial legacy there, to which they responded, appear more rigid. Conspicuous in all three jurisdictions was the desire of administrative agencies to read literally only those sections of the law most favorable to their own advantage. That leads the author to argue here that there are certain common sense propositions that one can make about the law, which, while they are not law by themselves, would enable an agency official, or a court, or even a well-programmed computer, to provide more well-rounded judgment.

“If it is ‘law’, it is binding,” you will say, “so what does ‘common sense’ have to do with it?” It is fashionable in some circles to belittle “common sense” as only naïve impression unaided by the scientific mind. Yet, that is only the figure of speech of those who purport to be able to speak with the benefit of some presumably exact authority. Needless to say that is not the “common sense” that is intended here.

If I am compelled to define the term “common sense”, however, then, “common sense”, is used here for the common understanding of what is also implied about the definition of the word “law”, when we say that there is a “body of law”, or a “system of law”, which, as Roscoe Pound once described it, “shows us how to fill in the gaps in laws”.16 “Law”, whatever the technical definition we choose, implies that the content of it is “binding”. By “body of law” or “system of law”, I intend to refer to not one principle or statute, or rule that is binding, but all such principles, or statutes, or rules which apply, and are binding, at the same moment in any given jurisdiction.

How does “common sense” enter into it? What I suggest is that it is “common sense” to mean certain things about the condition that applies when we say that there is a “body of law”. One of those “common sense” things is that, if there is a “body of law”, no one principle, or statute, or rule of law, applies independently of all the rest of the principles, statutes, or rules—unless, of course, it is to the extent that one of those principles, statutes, or rules expressly modifies, limits, amends, or, perhaps, repeals, another.

In brief, what I am calling “common sense” here is making the linguistic assumption that to speak of a “body of law” is to declare that all of it applies at the same time. There are also other linguistic—or, shall we say “common sense”—consequences. For example, we can not willfully disregard all other principles, statutes, or rules of law, in order to apply any one of them, selectively. If we accept that all principles, statutes, or rules, apply at the same time, then they all modify, extend, or limit, one another. And, perhaps, we can discover some greater expression of “intent” or “purpose” in the whole “body of law” than is, or can be, expressed in any one principle, statute, or rule.

Lon Fuller once said of the need to articulate such a long and obvious explanation—in reply to H.L.A. Hart’s theory of positivism—“I should have considered all these remarks much too trite to put down here if they did not seem to be demanded in an answer to the theory … that … implies we cannot have fidelity to law … unless we are prepared to accept [in that case, Hart’s legal positivism].”17
It is only Fuller’s turn of phrase that I am adopting here, not his legal philosophy. Yet, there may be some closer kinship when I say that the foregoing linguistically logical statement has other linguistically logical, or “common sense” consequences. Fuller was, after all, concerned that adopting Hart’s positivist view of the literal meaning of the “words” of any given principle, statute, or rule of law—must entail abandoning consideration of the “purpose” and “structure” within which those “words” were found. As the following will demonstrate, I do not hesitate to accept, as both Fuller and, on other occasions, Hart, presumably would have, that “legislative intent” and “purpose of law” are frequently manifestly included in legislation or in decisions in which the law is interpreted by the courts. It is to these often unspoken “linguistically logical consequences” that I refer to as “propositions” of legal dynamics.

Over the past century, there have been a number of attempts to study interlocking and purposive natural, social and conceptual “systems”. I believe the body of the law and the discipline of law, as it embodies the standards and traditions of interpretation, can also be included in such a system. More will be said about the origins of the “systems” approach below. In the 1940s Norbert Wiener and his associates chose the term “cybernetics” for the field of systems research where “information, feedback, and control” were taken as characteristics, not only of man made physical, or engineering systems, but also of biological systems, and abstract intellectual systems including language.18 In later years, Professor Jay Forrester of M.I.T. pioneered what he called the field of “system dynamics” for the study of interrelationships and interactions within social and abstract systems. The Society that he founded with colleagues of like mind defines this aspect of the “systems” approach as follows:

System dynamics is a methodology for studying and managing complex feedback systems, such as one finds in business and other social systems. In fact it has been used to address practically every sort of feedback system. While the word system has been applied to all sorts of situations, feedback is the differentiating descriptor here. Feedback refers to the situation of X affecting Y and Y in turn affecting X perhaps through a chain of causes and effects. One cannot study the link between X and Y, independently, the link between Y and X predicts how the system will behave. Only the study of the whole system as a feedback system will lead to correct results.19
Recognition of the importance of this kind of interactivity and feedback in the operation of legal dynamics should also have contributed to the increased role of legal dynamics in the decision-making functions of the law. There has in fact been increasing application of various forms of information technology, that can make it easier to track these interactions, in the practice and administration of the law in the past decade.20 However, the general tendency of decision sciences and decision support groups has naturally been to concentrate on advanced engineering models, analysis techniques, efforts in the direction of artificial intelligence, etc., applications leading to computer processing of data on the basis of theoretical models. The thesis advanced in the following is, however, not that legal decision-making would be better served by computer processing. Rather, it is suggested that “legal science” itself is an “information system”, that applies Facts and Rules according to established patterns, that constitute the “legal dynamics” of a discipline of decision-making.

Unquestionably, the technology that has appeared in the last two decades enables the current law practitioner to accomplish feats of research and documentation that would have required staggering efforts to match in previous generations. But, with respect, those who depend on “the use of technology” should not neglect that the key to understanding the underlying technology in law is in the discipline of the law itself. The law is rules— for which the data, the facts and issues, can be supplied and processed. The law is also judgment—through which the rules must be held to the facts, and both facts and rules must be weighed to determine how each applies in given circumstances.

If legal decision-making were merely embodied in the exercise of legislative power, for example, it might appear that judgments, once embodied in statute, had been made once and for all. If, on the other hand, legal decision-making is conceived of as in pursuit of the goal of what is fair, just, and reasonable, as well as to determine whether there is any particular rule or legislation that governs in the area, it is arguable that judgment may, from time to time or from situation to situation, change with regard to what is called for in respect to rules and legislation. The problem remains whether we allow our reasoning powers to become “fettered”21 by prior judgments, or by judgments along the way, that we later come to question.

The judicial “doctrine” (cited at the head of this paper) that an agency that has discretion must also exercise discretion (presumably considering anything else in the body of the law that is favorable to the individual, as well as the literal reading of the particular controlling statute) has to have been revolutionary in Britain. De Smith, Woolf and Jowell appears to be the leading source in the literature, in a revision under the authority of now Lord Chief Justice Woolf. It is invoked even down to the level of the law examiners. It appears to be widely cited in the Commonwealth. It is also cited by the courts in Hong Kong as authoritative—although agencies there disregard it with impunity. But, such a doctrine is completely unheard of in the United States, where the Supreme Court has effectively adopted the position that it will not interfere where the agency has discretion. And, agency “discretion” there only means agency policy pure and simple.

Of course, if an agency should exercise its unfettered discretion, considering everything relevant also favorable to the individual, this could also be done by a computer programmer. But, there is the pitfall. The programmer, or whoever determines what gets programmed, practically has to have the qualities of a disinterested senior lawyer in order to put into the balance of what gets programmed, all that must be considered. Otherwise, the role of “law programmer” (or agency official) will go the way of the educational technologist (in section 2 below), whose only understanding of education technology is the memory aid.

Professor Craig W. Kirkwood has summarized the results of statistical assessment of comparisons of applying system dynamics models to decision-making with those of experts in the field, and finds, similarly, that the system model results to have been as good or better than those of the experts—except where expert opinion is needed to set up the models:

The research discussed … carries an optimistic message for those of us who work on quantitative models. Even simple quantitative models can outperform experts in prediction tasks. However, the research also points out that experts play a key role in developing such models: They are needed to identify the key variables to incorporate into a model.

The research also carries a cautionary message for those working on developing computer-based expert systems. The generally stated criterion for judging the effectiveness of such systems is how well they replicate the performance of an expert. However, the research indicates that at least in prediction tasks it is possible with even simple models to outperform experts once the key predictor variables have been identified. Thus the performance of experts may not be a good benchmark for judging the performance of a computer-based expert system. It is probably possible to do better.22
Probably none of us might be willing to have life or reputation left totally in the hands of a computer model when it comes to legal decision-making. Yet, if that process were still subject to review, and/or appeal, there would seem to be much to be said for this innovation. The danger is clear, of course, legal decision-making is also subject to equitable and other tests of reasonableness that we may not always agree can be so easily programmed in. However, the saying, “garbage in, garbage out”, also applies to decision-making by human experts.

In public administration, a computer programmed to account for “feedback” favorable to the individual as well as the often one-sided position of the agency might be easier to deal with than an intransigent clerk. Therefore, a well-programmed computer, that accounted for the “feedback” of the system, might be relied on for all that is programmed into it—something that the human mind, which may be better at making individual qualitative decisions, cannot always handle. Great judges do not sit in every court. A good computer model, subject to review, and, I would add, subject to observable inputs, might be able to overcome the worst plagues of the law: judges who do not read and do not listen, and lawyers who do not do the research, and are, therefore, incapable of persuading a court.

Taking the position that judgments should be reviewable is not to say that the power of judgment itself is so unreliable that we cannot trust anything. It is unlikely that we will ever decide, for example, that there is NO rule or legislation that a deliberate and willful taking of a human life for private motives is murder. But there is no question that in nearly a thousand years of the common law, there have been many concessions to recognizing that there are also less heinous crimes that involve the taking of human life, and that there is occasionally, either a measure of necessity or justification for a violation of rules, or evidence of diminished responsibility, which lead us to limit punishment accordingly.

The point is that neither the speed and efficiency of technology, nor the policy priorities of administrative agencies, must be allowed to cloud our better judgment. Similarly, the attractiveness of absolute rules and decisions must not be allowed to make the decision-making process so rigid that we cannot recognize when they produce a result that is repugnant to reasonableness and good judgment. Do the terms “better judgment” and “good judgment” present an insuperable obstacle—as if we were saying that they represented only somebody’s good or better judgment, and that we do not know the criteria by which such judgment is to be distinguished? I do not think so. Rather, these turns of phrase merely reflect that there are times when we question “judgment” of anyone, including ourselves:

- When it produces results that seem to conflict strongly with what we otherwise believe to be fair, just, and reasonable; or, to put it another way,

- When it produces results that we consider to conflict with what we believe to be the “intent and purpose” of the exercise of the rule-making power of the law.

To avoid such predicaments, leading public policy management schools today take what they deem “a flexible and interdisciplinary approach” to “teach students to look at societal problems from many different perspectives, using technology, quantitative and qualitative analysis and group dynamics to arrive at innovative solutions.” Their “curriculum focuses on areas that include quantitative analysis, modeling, economics”.23
Agency managers trained in this manner are thus well equipped to draft their own enabling and subsidiary legislation. But far too often law to these public policy managers consists of citing to literal readings of passages, they doubtless drafted to suit, as absolute. However, the role of judicial review in the traditional common law sense (not solely review of constitutional validity, as commonly understood in the United States, but of concern for fraud and abuse and of malfeasance, misfeasance, and nonfeasance) plays little if any role in their curriculum. It has been generally frustrated in American law, and is subjected to undue costs in commonwealth countries. Here, again, a well-programmed computer is preferable to an agency administration that looks only to language that suits its own advantage.

Yet, the ideal of judgment and decision-making in Western legal tradition belongs primarily to the courts. It was never intended to be restricted to writing the perfect statute—or limited to official policy management. The discipline of law requires legal reasoning to be consistent with the structure of a total system, governed not only by principles of law, written and unwritten, but also by consideration of the role of intent and purpose, equity and discretion.

American lawyers all acknowledge the revered words of Oliver Wendell Holmes, Jr., that “the life of the law has not been logic” but “experience”. In the sense that Holmes meant this to apply to “what a court will do in practice,”24 we all concur. But that is not to say that the converse is also true—that is, that law is not logical. What this paper will attempt to demonstrate is that indeed law is subject to the logic of its discipline in the sense where by “law” we mean not simply enacted rules of law, or particular legal decisions, but the nature of the relationships between laws and principles that are manifested in the entire system of the law as a whole.

“Experience” counts in qualitative analysis in decision-making and in giving judgment. Yet, that step only arises once one has gone through the logical steps of legal analysis. There are also basic observations, or, as I have said, “common sense” propositions, which we will see govern how rules of law apply. I have attempted to collect a number of these propositions elsewhere, with supporting case law, for another purpose—and, there is no need to enumerate them all here. However, there is one basic proposition of legal dynamics that we must take as a fundamental point of departure: Every lawyer must acknowledge that “all of the law is law all of the time.”

To put this proposition in a less grandiose way, no one who is concerned with the operation of rights or prohibitions in the law can simply point to one favorable provision of the law alone, and ignore everything else that modifies, conditions, or limits the chosen statement of the law in question. There are always interested parties, legislators, or enforcement officers, who may hang on the words of a line of statute or of a particular rule of law that fits their argument. But, no lawyer can deny that all the rest of the law also applies—not only elsewhere, but also as appropriate in its effect upon the one chosen sentence of statute or particular rule of law in question as well.

In this sense, the proposition given is not part of the law itself, but logically expresses what the selected provision of the law says and does—that is, the basic conditions of the system governs how any single provision of the law itself applies. The same conditions apply in the law as in the logic of any other system of reasoning. It is, therefore, a basic condition of the system of the law that the law cannot abandon any more than the practitioners of the disciplines of mathematics or physics or chemistry can simply apply one “law” of their discipline, and ignore everything else.

The form of cognitive investigation that I propose is, therefore, not one of radical experiment with primal neural or instinctual drives. Rather, this is an exploration of what takes place at a higher level of intellectual sophistication, where the protagonists are obliged to deal with the legacy of social moral values, how statute is and must be interpreted within its framework, and how both the structure of the discipline, and the body of written and unwritten law, impinges one upon the other. Legal reasoning properly must account for all its elements, and must also be consistent with the structure of a total system.

The Law is, however, not simply a closed system. Exercise of judgment within confined spheres cannot be neglected. However, the structure of the system also involves procedural values that can result in differences in outcomes. Adherence to the “English” or the “American rule”, can, for example, sometimes condition how results must be affected. It is all the more intriguing, therefore, when one discovers that English or American courts have chosen to apply what appears to be the rule of the opposite jurisdiction, where correspondingly reverse outcomes must surely have been predictable and intended.25
Resolution of such conflicts and paradoxes is then at the heart of efforts at Judgment and Decision-Making in the Discipline of Law, but occurs at two levels:

- At a level possibly explainable as affected by practical social or political choice. Here problems arise such as: “Can one allow a patent for a form of living matter?” (something long precluded in the logic of patent law decision-making because a life form cannot be invented) where it merely seems necessary for practical economic reasons;26 or, “Can one allow reverse engineering (something expressly prohibited by statute and/or licensing agreements), because it appears ‘necessary’ in order to reconcile use of software in two incompatible systems of hardware?”27
-At a higher level, however, one is forced to confront the question of how one justifies, or declines to justify, more fundamental, but more far-reaching questions: “Can one reach a judgment contrary to precedent, in a system, such as the common law, where one is theoretically bound by precedent?” where such precedent has been highly influential throughout our social or economic life, but where it arises from a decision made a hundred years ago that one would not attempt to justify for the same reasons today.28
In brief, what I propose here is an investigation into an area of cognitive understanding, which is not simply at the basic level of social economic choice, but, more significantly, at the level of reasoned judgment and decision-making within a structured discipline bound by legal tradition, and a very extensive fabric of codified statutes and case law.

“Your writing is not legal theory.…It is about legal theory,” one reviewer was at pains to tell me. I have no quarrel with that. The modest ambition here is not to propose a new or refined statement of legal theory. Rather, it is only concerned with the consequences of selective reading of particular sections of black-letter law without regard for everything else that is black-letter law—and established legal principle. It is the concern that an entirely different society emerges—an entirely different quality of life prevails—where administration and enforcement of law follows only the regulators’ concern for efficient management, and abandons what we all probably also recognize implicitly as the more ameliorating characteristics of law as a system.

That there may theoretically be recourse to review by a relatively impartial judicial institution does not provide a ready or effective remedy for one-sided or unnecessarily rigid interpretation of laws. If the concept of a society of law means anything, it cannot mean that we are constantly obliged to go to court. The only meaningful recourse in a rational system is not judicial review and litigation, but appeal to reasonableness—of those charged with administration and enforcement, as well as those judicially concerned with interpreting black-letter rules. For reasonableness to prevail, there must be a common understanding of at least the logic of the law—as it applies in support of the regulatory system, but also as it applies in favor of the rights of the individual. Hopefully the following discussion will do its share in contributing to such understanding

2. Legal Dynamics – Learning by Teaching

“… the objective of the course is not to make lawyers out of engineering students. Rather, the intention is to demonstrate that principles of law—while they can be learned like the data in so many other courses these students have taken in their university careers—have to be applied by human beings to real-life situations. The point is that Law, as a field of study, and as a profession, deals far less with abstract rule-making or rule-finding, than with practical problem solving and decision-making in cases where statutes and rules provide only general guidelines. Although the rules of law themselves may seem to be clear, they can only be applied once we know which rules apply to which facts. Therefore, we first have to establish:

- What the FACTS of the case are. That is: ‘Who are the parties?’; ‘What have they done?’ and ‘How has what each has done affected the other?’ The sum of the FACTS should tell us:

- ‘What LEGAL PROBLEM arises here?’ i.e.: ‘Who is suing whom for what?’

- To solve that PROBLEM, we look to underlying LEGAL ISSUES—that is, we must determine: ‘Which legal rules apply to the particular disputes we have isolated?’ and

- That enables us to analyse: ‘What has been the judicial RESOLUTION of any particular case?’ and/or: ‘Was an ALTERNATIVE RESOLUTION desirable or possible?’ ”29
O. Lee, “Does Talent for Legal Reasoning differ from Talent for ‘Scientific Method’?”
A. How Are Legal Decisions Made ?

“I know what you want,” a second year wag came to my office to tell me one day. “You want the ratio decidendi [the reasoning underlying legal decision-making].” While a little taken aback by this sharp Hong Kong student’s freshly acquired Latin, that was exactly what I had been asking students to look for.

Still new to computers when I came to Hong Kong, I had very soon grasped that what the 300 students in the huge lecture theater looked forward to in lectures was an accompanying set of PowerPoint notes to enable them to follow along this strange English legal vocabulary—and to outline the substance of the presentation as it went along as well. Hasty handwriting on the whiteboards, and even my choice of bold font in handouts was roundly criticized. With PowerPoint every student could opt out of the limelight, sit back in the darkened lecture hall, and watch the lecture like a movie.30 At this university, at any rate, all students took a first year course in use of computers. So before long one or two came forward to guide the new foreign instructor in the desired IT presentation skills.

What brought this brash business student to my office that day were remarks I had made a step further along in my introduction to information technology. In tutorials, I had observed that students who came in totally mystified by the case report they had just read, were, nevertheless, able to unravel it all very nicely—with a few probing questions. “What were the facts of the case?” “What was the legal problem those facts presented?” “What were the underlying legal issues given a problem of that nature?” “How could such a problem be resolved—and had the court done it justice?” When the same students were then asked to present their analysis of the case to the class at large, they dutifully amplified this with a running PowerPoint demonstration.

Still new to IT, it had struck me that what these students were doing with the PowerPoint was, however, not simply reporting the results of their recent tutorial dialogue over the Facts, the Problem, and the Legal Issues underlying the case. They were instead bullet-pointing the case word for word from the case report.

The difficulty I saw in that—at least this one young man had grasped right away—was that to bullet-point every statement of the decided case report as Fact or Rule, my student reporters were bound to tot up exactly the same result every time without question. In this way, they were repeating the decisions exactly as laid down by the court reporter without further analysis or question. Thus the IT system, presumably intended to free their minds from having to unpuzzle my scrawled handwriting or archaic choice of font, had instead made them prisoners of a technological system of data presentation that turned sometimes sound, but at times also less thoughtful steps of reported judicial logic into a collection of undisputable Facts and Rules. They became, as a result, no more than a mirror for the case reporter. True, they might learn the “law of the case” in this fashion. But they would be left helpless to confront a reasoning process that did not assess similar events in exactly the same way.

This was not legal analysis, I objected. This was an IT led illumination of the obvious. What Americans like to call “thinking like a lawyer”, is not that simple. But the bullet-point formula is the way legal decision-making is all too often depicted by government or administrative agency officials—in Hong Kong and elsewhere—and accordingly that is how it is perceived by the public. Absolute rules, fixed penalties, no discretion, ever. Reasoning has nothing to do with it. Thus when the recent Severe Acute Respiratory Syndrome (SARS) outbreak in Hong Kong was attributed, among other things, to the dumping of trash and garbage in alleyways, the Government, only partially successful with major offenders, sent out a corps of street monitors to get the little guy spitting or littering on the street with “zero tolerance” fines and penalties.

Yet, day-to-day legal problems are not always as simple as catching a litter-bug red-handed.31 More often the question is: “What are the facts of the case?” “What is the offense alleged?” And, “How do the legal issues under the cited section of the statute apply?”

In the early days, when I arrived, every public motorbus in Hong Kong had a huge sign in English and Chinese at the top of the steps: “Whoever talks to the bus captain or steps over the yellow line [behind the driver] while the bus is in motion commits an offense!” You did not have to ride often to discover that it was sometimes inevitable to avoid committing one or the other of those offenses. The driver often lunged the bus forward before passengers were seated—or while they stood jammed in the aisles attempting to sort out change for the fare box. There were pushbutton signals to alert the driver to the passengers’ desired stops. But, the driver frequently swerved through bus stops where no one was waiting to get on. And, in the noisy double-decker, typically, passengers felt they had to call out where they wanted to get off before they missed their stops. I faced exactly that situation one day, when the driver suddenly accelerated halfway through the university roundabout when no one was waiting to get on. The bus swerved. Already standing by the exit to get off, I was thrown over the yellow line. “Fodai, mgoi!” I called out—“university station, please!” The driver skidded to a halt. But, inadvertently, I had already committed both elements of the posted offense.

Yet, was there any street monitor there waiting there to cite me? Would any jury of motor bus passengers have convicted me? Wasn’t the unstated purpose of the ordinance clear—it is sometimes dangerous to distract the driver while the bus is in motion? But, wasn’t it common knowledge that drivers raced their buses, …that riders swayed in the aisles, …and that passengers frequently had to call out their stops to avoid being whisked past their destinations before they could get off? Without going into the technicalities of the legal doctrine of “necessity”, wasn’t it plain to anybody who rode the buses that a person unsteady in a careening motor bus would have to put his feet down somewhere in order not fall on his face?

In capsule form, that is the kind of assessment of the facts and legal issues a court must also deal with. Granted the black-letter law is clear. The factual elements of the offense are present. But was it the blind intent and purpose of the legislature to fine or jail every passenger attempting to alight from a motorbus under those conditions? That question is also one that legal decision-makers must deal with on a daily basis.

Yet, what a marvelous new technology, this PowerPoint was, I mused—not simply for enumerating the bullet-pointed elements of tort and contract—but also for explicating literary analysis of judge-made law. Here the possibility was given to pull out crucial extracts of judicial reasoning from page-long rhetorical discourse. To take an unbroken single sentence paragraph from the case report, and put it into simple comprehensible form for classroom discussion. For example:

	· “…a restrictive covenant given by a vendor of a business was very likely to be upheld by the courts;

· a similar covenant given by a workman would be more zealously scrutinised.”32


“How could we miss this court’s eloquent Chinese poetic parallelism?” (here, with the bullet-points thrown in to boot), I wondered out loud. What the court did with this stylistic meter was to distinguish an enforceable covenant not to compete, given by a retired equity partner of a law firm, from an unenforceable covenant, given by a former contract partner.

Yet, Chinese aesthetics aside, there had to be something more at stake here in this court's decision. The contract language was practically identical in both cases. What enabled the court to distinguish who would be bound from who would not be bound? If I was not mistaken, the information technology could be of use to enumerate not only primary factual data, but also to illustrate an unspoken intrusion of equity into the judicial thought process.

What intrigued me, here, was the use of information technology to enable an instructor with a 40-minute time limit to examine an unpunctuated multi-line piece of judicial law-making handily for the 300-some students following in their second language.

What intrigued me as a novice to PowerPoint was the fabulous opportunity to take a practically un-digestible paragraph-long sentence of judicial law-making and to make it readable:

…whether persons with a practical knowledge and experience of the kind of work in which the invention was intended to be used would understand that strict compliance with a particular descriptive word or phrase appearing in a claim was intended by the patentee to be an essential requirement of the invention so that any variant would fall outside the monopoly claimed, even though it could have no material effect upon the way the invention worked.33
As an instructor's selection, this was a crucial excerpt defining infringement. Yet, in unmodified textual format, it was only questionably more digestable than the whole case report. “But let us put the IT to work—add the bullet-points and some italics—and see whether it makes a difference”, I thought:

	· …whether persons with a practical knowledge and experience
· of the kind of work in which the invention was intended to be used
· would understand that strict compliance with a particular descriptive word or phraseappearing in a claim

· was intended by the patentee to be an essential requirement of the invention….


“Was that enough?” “There were still all those elaborate qualifiers.” “Could we, perhaps, split off the conclusion?”

	· so that any variant would fall outside the monopoly claimed,

· even though it could have no material effect upon the way the invention worked.


Then, “What if we read this conclusory selection backwards?” “With the substantive elements already italicized—we discover the key to the whole passage. Subject and verb are buried in the last two lines”:

	· even though [any variant] could have no material effect upon the way the invention worked.
· [it] would fall outside the monopoly [i.e., the patent] claimed.


“And, this is so because”:

	· … persons with a practical knowledge and experience
· of the kind of work in which the invention was intended to be used
· would understand that strict compliance with a particular descriptive word or phraseappearing in a claim

· was intended by the patentee to be an essential requirement of the invention….


What we would then have done in this way is no more than a little sentence parsing—reminiscent of the grammar school classroom—to turn this nearly unreadable discourse into a much clearer piece of judicial rule-making. This kind of graphic grammatical analysis was possible back in our schooldays with just a piece of chalk and a blackboard—and small classes, and class discipline. It could be facilitated today with far more costly, yet immediately illuminating electronic IT. The challenge here is to turn an early morning class in a huge lecture theater into a pedagogical drama center. For the willing students who come from school with well honed quantitative abilities but dulled verbal-intellectual skills—diverted by lack of sleep, missed breakfast, morning papers, beeping pagers, and their prospective lunch appointments calling on every mobile phone—this could be just the right dose of electronic entertainment to save a mass lecture-bound course from descending into pedagogical irrelevancy.

“He is writing essays in the PowerPoint!” one concerned exchange student condemned the experiment—with more acerbic eloquence than common sense, in her so-called “student evaluation”. Yes, if IT can lend its power to a Decision-Support System (DSS) ONLY by listing data inputs prior to a conclusory summary restatement, then that was not the avenue I was pursuing. The whole concept of law, in the critical analytical approach to judicial reasoning, is at odds with pure data processing. But surely that form of DSS is not only at odds with legal science. A rigid notion of DSS that can only be used for listing assertive bullet-points—and adding up to a conclusive “therefore”, is at odds with science itself.

No one can question that we live in an information bound world today that would come to a halt without data processing support systems. The sole reservation here is that “law” is not simply a data processing system. It is far more essentially a decision-making system. Like every information management organization today, it requires information systems (IS) support. It would be absurd today not to employ such systems to master the mountains of documentation involved in legal and judicial decision-making.34 Yet, what this essay will attempt to illustrate is that legal science is itself a kind of DSS where the inputs are not only factual data, but also qualities and conditions of linguistic, logical, philosophical, ethical, and social systems-reasoning that are obscured and perverted by those who like agency administrators trained solely in data processing, seek “fixed penalty” solutions to every legal problem [cf. n.2 above].

B. Law as Orders—Law as System

“…it is still necessary for every student of jurisprudence to define his attitude towards these two conflicting views. In the one, the essence of law is that it is imposed upon society by a sovereign will. In the other, the essence of law is that it develops within society of its own vitality. In the one case, law is artificial: the picture is that of an omnipotent authority standing high above society, and issuing downwards its behests. In the other case, law is spontaneous, growing upwards, independently of any dominant will. The second view does not exclude the notion of sanction or enforcement by a supreme established authority.”35 
Sir Carleton Allen
There they were again, one day. Now graduate engineers, alumni of the first course I had taught in Hong Kong. Assembled again around tables in the coffee shop of our school. They hailed me over—even if their “Engineering Law” course was not their fondest memory. “What is law?” one of these returned former students, now more outspoken than he had been in times gone by, challenged me with his question—the others nodded in agreement. “That’s what you asked us the first day,” they recalled, still uncomprehending how you could begin a course with a question. …particularly, that question. …to engineering students. “We don’t ask that question.” He seemed to be speaking for all of them. “They tell us what to do—and we do it.” No one had to say those words. It was all around us—unspoken.

It was clear what he was intimating. “A course is to tell you what the subject matter is all about. It is not to make you guess.” But there was more than that in this meeting. “If the course is about ‘law’, then it should be about ‘rules’. If it is about ‘rules’, it should be possible for you simply to tell us what they are.” For this unusual class of law students—students from most of the various departments of the Engineering School—the syllabus was not specified in detail by the Hong Kong Institution of Engineers, which required the course for certification. These students were not to be trained to be lawyers—yet they should recognize when they needed a lawyer. They should gain a general understanding of how “law” would affect them as a condition of their professional environment. And, ideally, they should learn how to read a legal document and follow its reasoning. (Or so their instructor thought.)

This would not be such a bad background in law for any one of us, not simply engineering students. But maybe I have learned a little more myself in the meantime on how to broach qualitative questions to the quantitative thinking student. There is obviously a lot in such a course goal that is different from simply “law as rules”.

What is that you were saying old friend? Obviously, the least reflective of these students has realized, as he said: “They tell us what to do—and we do it,” that there is a legislative power somewhere for making rules that have the power to bind us. What we may hope that he may also question is whether there is also an authority for making rules in the first place. Rules that tell us, that it is right to do this and wrong to do that—if they do not simply rely on raw power—must also rely on some authority capable of persuading us of the existence of a “right” or a “wrong”.

We live in a society—in Hong Kong (or anywhere else)—which assumes and accepts that one’s daily life is structured by administration of rules and penalties. It may be that all of these ritual obligations are “correct”—unceremonious perhaps, but not exactly an abuse of power. The institution itself has no face. It is a creation of management science. No senior person takes responsibility, or is willing to exercise discretion, either. Instead, liability for enforcement and for failure to perform every ministerial act is spread down to every counter clerk. Hong Kong is, therefore, a very “correct” place, though it is a somewhat elusive process to try to reach anyone with authority or discretion to make a decision—because those persons, too, will claim that the letter of the law directs their every move.

My first question to these students, was, therefore, concerned: NOT with “What ARE the rules?” that make all these institutional functions work, we can always look them up, but rather, with: “Who made them?” And: “With what authority?” “Does it make a difference, to ask the following questions?”

- “If government has power to make law, does it have inherent power to do this—or does it have that power because society has given it up?36 And,

- If society has given up the power to make law to government, have they given up all power?”

To put the question another way—that is the foundation of legal and political science—“Do the people have power left sufficient to question the power of those to whom lawmaking power was given?”

You can see where we were going with this. “If lawmaking power is exercised in the name of the people, …if the people entrusted power to the legislator, is there any basis to believe the people consented that the ruler or lawmaker should become entirely arbitrary and capricious?” “Or, if the people gave up power, was it with some specific intent and purpose?” “If the latter, does it make a difference whether rule or law-making power is not used with the original intent and purpose?” All of these questions go to determining the nature of the power to make law. But they also reveal the authority for the law that can be made—and the residual power of the subject—if there is any such power left—and of the courts to interpret law.

All this may seem at first to resemble the medieval theological debates about what God can or cannot do if God is omnipotent and omniscient. But there is a difference here. Those debates were intended to reaffirm faith in an almighty God. These questions are concerned with the limits of power of the lawmaker to make law—and with the extent of residual power of the subject, if any, to question the limits of the law that can be made.

None of this is intended to suggest that people who have the power to make rules, or to enforce rules—in Hong Kong, or anywhere else—are not abiding by the law. I do not suggest that “law” is not also “the will of the sovereign”, or the expression of the power of the state. All I suggest—and what this essay will examine more closely—is that:

- The language and logic of “authority” and of “intent and purpose”, make “rules of law”, subject to the limitations of the language and logic from which they are derived. And,

- It is in no way contrary to the power of the law, or, of the lawmaker, that those limits are observed.

Law, in the common law and civil law traditions, is not random power—or arbitrary or capricious. We may even be persuaded that “we would not be living in a civilized country” if those limits were not observed.37 And that could go a long way to coloring the character of the laws that are made, and the ways we accept to live under them.

But not so fast. We all know that this is not the impression we get of law in everyday life. We hear all the time that the Government and the media are very proud of the continuity of “rule of law”, which, ostensibly, makes Hong Kong a safe and inviting place for international business. And it is true that there are far less desirable places to do business in the world. In Hong Kong, there are rules of law, and they are adhered to. If you are very rich (or very poor and can get legal aid—but that is another story) you can go to court, and, in that sense, there is “rule of law”.38 But what we face every day—every counter clerk interpreting black-letter rules and regulations is not the same kind of “law” if “law” also includes knowledge of its limits, and/or of its intent and purpose, and its application in keeping with a reasonable understanding of its limits and intent.

Granted what we do have may still be a lot better than exists in some other part of the world where they may force you to pay a bribe for the same thing. But far too often we have to accept a rigid, apparently literal, but often wrongheaded interpretation of statute that conforms with the sponsoring agency’s desires, but sometimes departs significantly from what a reasonable person might understand as the intent and purpose of the legislation.

Ideally, judicial review, if we could get it, might be the remedy for abuse of statutory authority by administrative agencies. However, in Hong Kong (because of the vastly greater cost of litigation), under the loser pays rule the agency has the power to litigate at public cost, and thus to magnify the risk of bankruptcy for the citizen who brings a good faith action to review an agency ruling.39
If we are also looking for “law” that deserves our respect for what it does and what it embodies—that we can rely on because it embodies our values and the best of our reasoned understanding—then the “law” we know from everyday experience often leaves a lot to be desired.

This is not to say that judges, too, will not sometimes abuse judicial power in handing down a ruling that agrees more with their own literal reading of law, even though that may at times appear to be what some might consider a more humane result in keeping with the law’s intent and purpose. John Noonan attributes such motives to four American judges most celebrated for judicial rectitude: Cardozo, Holmes, Jefferson, and Wythe (the teacher of Jefferson).40 Walter O. Weyrauch also speaks of that appeal to “higher authority” as a means of creating a “mask” sense of reason and stability that may often have a fictional quality to it,41 Weyrauch goes further, suggesting that non-judicial settlement in American practice can be even more cynical and rely more on bargain than judicial or legal norms or principles.42
The difference for our purposes is that, whereas these latter human failings may result in disregard for principles of law in the course of judicial resolution, the former sets up an institutional format for systematic denial of access to courts in order to inhibit any departure from agency-favorable interpretation.

C. Filling-in the Gaps in the Law

“The second kind [of right conduct] makes up for the defects of a community’s written code of law. This is what we call equity; people regard it as just; it is, in fact, the sort of justice which goes beyond the written law. Its existence partly is and partly is not intended by legislators; not intended, where they have noticed no defect in the law; intended, where they find themselves unable to define things exactly, and are obliged to legislate as if that held good always…in fact only holds good usually….”43 
Aristotle, Rhetoric
“Do you teach democracy in your law courses in Hong Kong?” the editor of a Commonwealth public affairs journal asked as I handed in a paper on the recent constitutional crisis in Hong Kong. “No,” I replied, “but I am gratified whenever students question whether a decision was ‘fair, just, and reasonable’.”

Why should the business and engineering students who were taking my courses be asking such questions? Not because the certifying agencies that required them to study the elements of business law and professional responsibility expressly called for it, surely. Rather, I believe, it is because there would be no business law, or professional responsibility, without such questions. The desire for fair play in business dealings, and the expectation that a professional person should attempt to conform to the best standards of his trade or profession are the concerns that underlie these fields of law. Whenever we express these concerns and expectations regarding the law, we play our part in keeping alive the ideal, perhaps only the cultural myth, that the law embodies our best expectations of ourselves and our various traditions.

In other words, the concept of law that underlies the discipline of the common law and civil law traditions must have an eye toward the purposive application of rules of law, and to the decision-making process in law, as much as to the law’s exact rules as mere order or command. In that sense, rules of law follow intent and purpose, and the objective of the legal discipline is one of enabling decision-making in keeping with underlying authority.

We expect the legislature to make “laws”—to enact “ordinances” in Hong Kong—that will reflect our political and social desires. But, we really do not want to live in a society with a concept of law based solely on “rules and regulations”—the most skeptical of us still longs for some more tangible expression of human feeling—of “justice and equity” in our lives.

“Law,” in the common law tradition, and also in the civil law or codified law traditions of continental Europe and those parts of the world that have taken their law from the continent, does include—or is expected to include—reference to these other “sources of law” in judicial decision-making.44 However, the average person, and, unfortunately, many lawyers and judges, sometimes forget this, and simply equate “law” with a literal reading of the enacted statute “laws” on the books.

This is easy to do if, particularly in Hong Kong and the region, both students and the public rely on the Chinese terms which translate the English word “law” with an expression that historically meant only “rules and regulations”—that is, fa lü in Mandarin, or fa lud in Cantonese—while reserving the expression jen ch’ing / yan cheng, shall we say “human concern” or “common decency”, for another field.

It is all the more gratifying, therefore, that the leading cases in Hong Kong business and intellectual property law that have arisen in these required law courses over the past few years, so often turned on questions of equity. Not one of the technical and business students who took these courses did not object at first that the English of the case reports was too difficult. Yet, their observations, and my own attempt to express the issues in plain English theorems and corollaries, all derive from decisions where they have learned to question any result that appears “absurd, harsh, or unreasonable”.

“Teach democracy?” Our students tend to be too absorbed by more practical concerns. We do not really have a democracy in Hong Kong. There is a kind of independent mindedness among students, almost a kind of survival of the fittest. People do appreciate that there are greater opportunities for education and economic advantage there. The media delight in getting pictures of immigrant children, brought there illegally by their parents or adoptive parents, sobbing how their life ambition is to be able to remain in Hong Kong and not be sent back to the mainland.

There is a solid administration and government—heirs to a colonial legacy. They tend to think of the law as something created by them for our benefit rather than as an expression of society acting on its own. We might say that there is, recently, a general recognition of the need for the protection of human rights—again as one more role of the government rather than as the expression of the popular exercise of ideals of liberty and equality. Judges do adhere closely to the concepts of the common law. But there is perhaps more a perception that law is handed down to society, rather than that society makes its own laws.

Then, in brief, why attempt another essay on principles of decision-making in the law when Bennion, for one, has created an encyclopedic work on “statutory interpretation”, which records what appears to be the most enlightened interpretation of statutes in the course of judicial decision-making?45 Because the object is different. Learned works such as Bennion’s reflect the record of practical judicial decisions within a society with a long history of legal reasoning—of applying rules of law with judgment. The rather limited goal here is merely to suggest that the logic of the law from which the decisions cited spring reflects a society in which law is respected—where it is—not simply because its rules are there for our benefit, but because it expresses our convictions and judgment.

3. Representing Legal Dynamics in the Operation of Purposive Systems

“The management scientist’s aim is to spell out in detail what the whole system is, the environment in which it lives, what its objective is, and how this is supported by the activities of the parts.”46 
C. West Churchman
A. Evolution of Systems Theory and Relevance to Legal Dynamics

The point is that, while factual inputs are vital to legal decision-making, the factual data does not speak for itself, but is applied in terms of the general, purposive, system of the law. In that sense, decision-support is determined by what the system does with data inputs.

Since the essence of the distinction made here is that the “system” decides—not the inputs by themselves—it is worthwhile to reconsider what we mean by “system”. The systems approach is now an accepted part of the analysis of management of organizations. Its premises were outlined by Churchman, for one (cited above) over 40 years ago. Implicit here is that the concept of “system” is not that of an entity, but more a set of operations of an organizational structure. The usefulness of the concept lies in the ability to explore the dimensions of a problem, which is not confined to one set of circumstances or one location, but rather involves the interaction of these with both their surroundings and their internal structure.47
This approach may be used to study an organization of human design, as well as one that arises in physical or biological nature. To stress again, the inquiry is into an organizational, operational, set of circumstances. Implicit here is that human organization is not simply random, but is set up for a purpose. It is intended to realize some objective. A natural system may not be “motivated” in exactly the same way. However, insofar as it involves natural forces at work, it results in developments and changes according to how the elements interact.

In the field of biology, however, it has been argued that natural systems are also “motivated”, as it were, to realize ascertainable objectives. This situation has been pursued both internally with regard to the structure and function of organisms, and externally, with regard to the development and evolution of the organism in its larger environment.

Biology, as a field of learning, incorporates forms of inquiry into the forces at work in the natural organism which may also apply by analogy in the operations of human organizations. “Reductionists” or “mechanists” are said to believe that the processes of life can be explained by reducing them to the physical and chemical terms of the structures of living organisms. “Vitalists”, on the other hand, tend to believe that not all is said by description of physical and chemical properties.

The latter approach is at least as ancient as Aristotle, who undertook what were perhaps the first systematic studies in biology. Aristotle spoke of four causes of life: the material (or chemical), the formal (or biological), the efficient (or physical), and the final cause (or vital force, entelechy). Hans Driesch, at the turn of the last century, and more recently E.M. Sinnott have also spoken of a “self-perfecting drive” in all organisms.48 That “drive”, or accommodation to environment is also what Darwin perceived of as at work in the course of “natural selection”, or of adjustment of the organism over time to the conditions imposed by its environment.

For most of the past century, however, the reductionist, materialist argument seems to have prevailed in the field of biology. Joseph Needham, for one, maintained that biological order could arise through a “hierarchical continuity” of complexity, and without the need for an outside factor as contributor to explain it. He would only admit of the further “potentiality” realized by “the existence of non-additive properties in complex patterns”—in other words, the additional result is achieved by combination of forces as of musicians in an orchestra.49 According to Needham, K. Sapper (1928), and O.F. Meyerhof (1922, Nobel laureate for his work in cell biology), certain properties of components of an organic structure may only come into operation when the organism reaches such a high level of operation that its own properties interact.

More recent inquiry in this direction has led to what Bertalanffy called the “open systems” approach—including the interaction not only of the closed internal system of the organism with itself, but also of the organism with its environment. His studies in biology led Bertalanffy to argue that through the study of overlapping “open systems” one can come to a new sense of the unity of science and to a “general system theory”.50 These “organicists” also see more in the life of an organism than the sum of its physical and chemical properties, yet, unlike the vitalists, they speak of only the organism and its environment, not of life as a whole. The concept of “general systems theory” has been applied to the behavioral sciences, by Churchman (1968)51 and, in turn, Ackoff and Emery (1972)52.

What I suggest here, is that legal science also operates as such an “intellectual open system”. It is not examinable experimentally in the same manner as are biological organisms or the evolution of species. F.S.C. Northrop may essentially have been exploring such a description of legal science in systems logic terms when he spoke of Western “contract law” legal science as employing “imageless constructs” of symbolic logic or pure mathematics, which he referred to as “concepts by postulation” or “by intellection”—which serve the same function in the traditions of Western law as in the purely abstract form of reasoning that made the scientific revolution in the West possible.53
At the same time, we are also affected by shared values on a non-abstract level, or in the sense of what Northrop referred to as an “aesthetic continuum” or sensitivity shared by different participants of the community or across communities. This shared aesthetic sensibility, as it applies to “mediational approval” is especially characteristic, he thought, of the mediational approach in non-Western legal traditions.54
B. An Approach to Graphic Representation of Legal Dynamics

The importance of the foregoing for law and decision theory will, I trust, become more readily apparent in the following discussion, where it will be suggested that law as a discipline is a set of expanding intellectual premises:

1. That begins with the choice to legislate for certain situations vs. absence of choice to legislate;

2. Based upon a purposeful motivation; and

3. Guided, in both instances, by ethical convictions and/or social expectations.

Like management of organizations choices in other areas, elements of the system also interact with one another—our awareness that merely supposedly logically consistent actions, may also lead to ethically, or socially, repugnant consequences should also lead us to resist blind application of such elements. However, rhetorically persuasive argument policy choices that put purely administrative efficiency ahead of collective personal well-being can lead us into unforeseen consequences. At times like these, it is necessary to consider whether blind application of such elements has forced us to accept logical consequences that are absurd, overly harsh, or unreasonable.

Engineering is the realm of the “applied sciences” they say. Physics and chemistry are fields in which we strive to understand scientifically the movement of bodies and the composition of matter. Engineering seeks rather to apply pure scientific knowledge in practical ways that benefit society. But not all of engineering deals with solid matter and its states. In its more abstract areas, engineering also deals with how these applications are governed to society’s best advantage. Industrial Engineering (IE) and Operations Research (OR) are also such fields of applied science, they say. Here it is no longer mechanical advantage or manipulation of composition of matter that is at stake, but rather the application of the functions of choice of industrial or operations methods in decision-making for business and social enterprise.

What I suggest is that there is a parallel here with the application of Legal Science to business and social problems. The realms of the Humanities and Social Sciences seek to understand values and choices in the formation of human thinking and society. Legal science was also derived in its ancient form from an attempt to understand the organization of society—particularly as society and its values emerged naturally. But legal science in any modern sense is an “applied” science, engaged in applying reasoning to rules and values to solve social problems.

The Romans had an almost anthropological concept of a universal law of nature or jus naturale which underlay the law of various historical peoples. Because the Roman doctrine became so closely associated with the “natural law” theory of the Church of Rome in medieval times, it is often misunderstood today. For the emergence of economic order, where the players find each other in the market, F.A. Hayek uses the less felicitous if more neutral term “spontaneous order”.55
In this sense, law as a discipline is engaged in the same pursuit as Industrial Engineering and Operations Research. It is engaged in the common pursuit of aiding the social decision-making process. Obviously, it is not bare law as rules that we think of as doing this. Rather, it is the discipline of applying legal reasoning which contributes to the decision-support process—prior to any determination about whether legal rules apply or not.

Let us think of a way to express the foregoing questions—and the question of “What is ‘Law’?”—better for the quantitative mind. To put the course subject matter into a familiar format, let us see whether we can put the decision to make law, “choosing to legislate”, onto an x—y axis. If the law that is to emerge at some historical moment is in the form of a written statute, we can represent its positive written form as both +y and +x; both articulated and written. What is NOT said in the decision to promulgate such a piece of legislation should not be entirely overlooked in the process. The giving of explicit authority to legislate in one instance also implies the existence of authority NOT given, and conceivably of choice not to cover certain other behavior by legislated rules and/or to limit the power given by choosing to legislate.
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There need not be a single particular historical moment for this at all. It would be sufficient to say that certain areas of behavior are “legislated for”, or “not legislated for”. Once so divided, we may think, on the one hand, of “legislated for” conduct or behavior as subject to legislated for, “positive” binding rules (as measured by +x and +y). It is also possible to account for “adopted” but non-statutory, customary rules (i.e., +x, but -y). In other words, on the +x side of the axis, we are subject to “adopted” rules of two kinds—or at least, we are subject to rules that derive from “authority” of two kinds. So perhaps we should divide the two graphically from one another—say by putting the statutory (positive) rules and authority (i.e., +x and +y) in the upper right quadrant, and the customary authority, and mutual consent rules (i.e., +x but -y) in the lower right quadrant.
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Laws drafted in clear statutory language should give rise to greater certainty of interpretation in the courts. The graphic representation allows us to illustrate this as positive (written) with arguably greater certainty (i.e., +x and +y). Customary and traditional rules may also be based on authority recognized in centuries of use. Yet, precisely because they arise from use or convention rather than precise written legal language, their application has to be reconfirmed by the courts. To that extent, we may say that they may lack the same degree of legal certainty in their application as the rules in the upper right quadrant. The graphic representation enables us to illustrate these (unwritten) customary or traditional characteristics as arguably less certain (i.e., +x, but -y).

Where, on the other hand, whole areas of conduct or behavior are “not legislated for” by either statutory or customary rules, there may still be an implicit assumption that society has either chosen not to legislate in this area, or has, perhaps, “limited” or merely “omitted”, powers given on the +x side of the graph. This can be thought of as on the scale of –x side of the x-y axis.

Some authorities may tell us that the “Decision to Legislate” is in fact much broader than conceived of above. They may contend that the “Decision to Codify” actually embodies the ambition to subsume all human behavior within some “legislated for” boundaries. The fact that express rules are not found, merely means that either they should be “interpreted” from existing rules, or that the legislature “reserves” the right to legislate further in these respects.

There is, however, strong authority, for the opposite view, that is, that the decision to legislate for one thing does not imply the decision to legislate for everything. The position taken in the American Bill of Rights, the first ten amendments to the U.S. Constitution, and the debates that surrounded its drafting,56 reflects that conscious determination:

“The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.”57
Applying this thinking to the foregoing x-y axis, we find that on the -x side we can also include what in American constitutional doctrine are called “reserved rights”.
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We do not know the full extent of the content of this area, except that certain decisions of the U.S. Supreme Court have argued that there are also unwritten rights that Americans take for granted, which can be attributed to this source. Mr. Justice Douglas argued, for example, that the “right to travel” is such “an essential expectation of liberty”, “of which the citizen cannot be deprived without due process of law under the Fifth Amendment”.58
The expectations of liberty contained in these “reserved rights” may be considered so fundamental in the literature as to lead to judicial or legislative recognition. In theKent decision, in which the “right to travel” was held to be an “essential” if unwritten right, for example, Douglas cites Zechariah Chafee’s assertions that “…outside areas of plainly harmful conduct, every American is left to shape his own life as he things best, do what he pleases, go where he pleases….”59 Even greater influence can be attributed to an essay on the “right to privacy”, by Samuel D. Warren and Louis D. Brandeis, which appeared in the Harvard Law Review in 1890.60 The latter did not receive recognition in the case law until much later,61 but the concept of a right to privacy is now also firmly codified in both state and federal statutes.

Thus we may conceive of the content of this area of behavior, while “not legislated for”, as nevertheless representing a preserve of “natural” or “autonomous rights”, which, although unwritten, are assumed to be there (i.e., -x but +y). There may seem to be something of a paradox in this if one thinks of “rights” in law deriving only from “legislated for” principles. But that is not necessarily the case. Of course there are some rights that have such unfirm historical antecedents that they can be attributed only to such a basic piece of legislation as, for example, the American Constitution, or the Hong Kong Basic Law. However, the ancient concept is that “rights” need no such “legislated for” justification because they are believed to inhere in the people by their nature. Medieval Western legal traditions regarded “legislated for” rules as a whole as at best limited departures from customary law. The statutory rule should, therefore, be strictly adhered to as the “legislated for” exception to the underlying customary rule.62 Although the concept of “rights” is not non-existent in Eastern civilizations, they are generally confined to the realm of moral tradition.63
On the “not legislated for” side of the axis, one may also be able to speak of other “claims”, if not exactly “rights”, that have never been finalized but derive from a course of dealing or relationship that is not explicitly covered under positive or customary business law dealings or relationships. Such claims (i.e., represented as both -x and -y) might be subject to challenge or assertion that we had not defended our “claims”, or at least not made them manifest, at some time in the past.
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As demonstrated by this exercise, statute law is not the only “source of law” on the “legislated for” side of the axis. And there is also more than one “source of law” on the “not legislated for” side. We say “source of law” rather than “law” because even statute law is not “law” without further judicial interpretation. Rather, there are a number of sources of authority that may be interpreted and applied by the courts—including the accepted equitable propositions that have become part of the English common law over the past 900 years. Historically, equity as a source of English law benefits from a tradition going back to ancient times. In the words of Aristotle:

[T]his is the nature of the equitable, a correction of law where it is defective owing to universality.64
If there is an “authority” for making law, that is for enacting statutes, that “authority” may be a “source of law” as well—and it may be both written or unwritten. Yet, even though there may be an acknowledged rule or set of rules that are “not legislated for”, there may be evidence to find “authority” for them in the traditional legal literature esteemed as embodying our values, past experience, or collective wisdom of those honored for interpreting the law in the past.

As we have seen, some rules are rules by command or by express “positive” enactment, or statute, and some rules are customary or reflect the repeated considered wisdom or judgment of some tradition. It is not uncommon, of course, that rules derived from custom or tradition are later expressed in positive or statutory form. This incorporation of the unwritten tradition into the written one is part of the attempt to add greater certainty to how rules of law will apply—or which rules of law will apply.

Lawmakers uneasy with the idea of inchoate sources of law do attempt to incorporate into the codified statutes everything they know of, or have heard about, that might possibly arise in interpreting what they have written into a particular statute—thus implicitly excluding any other source of law that they have not so incorporated. When, for example, the new Basic Law65 in force since the “handover” of Hong Kong from British sovereignty to the People’s Republic of China, recognized not only statutory law but also customary law and equity, in force at the time of the handover, the Government and Legislative Council of Hong Kong, sought to make clear the extent of continuity of such law from the British period. Thus they amended the “Interpretation and General Clauses Ordinance” of the Laws of Hong Kong to indicate that there will be a continuity of the law previously in force in Hong Kong, both written and unwritten, both legislated for and customary:

“ ‘laws previously in force’ means the common law, rules of equity, Ordinances, subsidiary legislation and customary law in force immediately before 1 July 1997 and adopted as laws of the Hong Kong Special Administrative Region.” 66
Thus, not only prior statutory law, but also what was historically unwritten law becomes subsumed into the written law by reference. (This exactitude was characteristic of Hong Kong codified law even before the handover. The previous “Interpretation and General Clauses Ordinance” also incorporated the “rules of equity” by reference, although not by specific enumeration rule by rule.)
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By employing the x—y axis, we are merely representing a qualitative difference, by a quantitative measure. On the +x side we are saying that rules binding by the force or sanction of legislation or customary law authority have become articulated either in writing (i.e., +x and +y) or in less exact collectively acknowledged form (i.e., +x but -y). We distinguish conduct on the +x side of the axis from conduct on the -x side where we say that there may also be some authority for unarticulated but arguable rights, or for retaining entire areas of conduct for self-determination. If pressed we may say that some conduct on the -x side, either has not been made subject to overall rules, or, is “none of the [positive] law’s business.”67
However, we cannot say that conduct on the “negative” side of the axis—the side with no written rules—is “freer”, for example, simply because it is not regulated by statutory law. Lack of regulation itself may also impose limits on us. While there is no “law” sanctioning exercise of conduct, that may arouse the concern of our more powerful neighbors, for example, we may still hesitate to do such things. This double “negative” situation is represented on the left hand side of the x—y axis. Although no “legislated for” sanctions appear to apply on the -x side, we may, nevertheless, still hesitate to invade what the community may think of either as a justifiable private sphere (e.g., “retained rights”), or of tacitly conceded rights (e.g., out of “course of dealing”), out of fear of the reaction of others. Conversely, law limits the full range of conduct we can engage in, on the +x side of the axis, but may also protect the rights of the less powerful, and thus enable them to exercise rights, under sanction of law, that they would never dream of exercising in the “not legislated for” arena.

What we are able to demonstrate by employing an x—y axis diagram is the separation of “legislated for law”—both statutory and conceivably customary—from “non-legislated for law”. The +x side of the graph is the side where specific rules of law have been laid down (statute, or positive law), or where, at least, rules of law have been found (customary law, law by mutual agreement, or rules of equity long evolved but not necessarily statutory). The “non-legislated for” side of the graph, the -x side, also demonstrates a wide-range of retained community rights and further areas of sensitivity to violation of expectation.

In a society where the right to make law is said to derive from the “consent of the governed”, no government can claim that it has the right to make any law it chooses. If government can say that it has “authority” for making law in a particular area—that is it can point to the consent of the governed to make such laws—on an x-y axis we can designate such laws as both statutory (positive) and supported by authority (consent of the governed) (i.e., both +x and +y). The other side of the x—y axis represents an area where there is no statutory law of that kind, but surprisingly, perhaps, authority for defending retained rights (i.e., both -x, and +y), and pure expectations (i.e., both -x, and -y).

In other words, in a society where government derives authority for “legislated for” law from the consent of the governed, we may discover that the “consent” may be only “consent within limits”. The “limits of consent” may be represented on the so-called “negative” side of the axis. In other words, there may be “law” on both sides of the axis. The statutory power yielded or assumed by government makes up the “positive law” represented in the upper right quadrant. The “limitations on power”, or “residual powers” of the subject, are represented in the upper left quadrant. Yet, if all law applies all of the time, positive law may only be exercised to the extent that the limitations on power apply and condition at the same time.

Therefore, if all of the law applies at all times, then choosing NOT to legislate can also condition choosing TO legislate. Law includes both the positive law and the inherent written and unwritten limitations on the positive law.

4. Public Policy Management and the Crisis in Judicial Review of Administrative Agency Action

The schools take what they deem “a flexible and interdisciplinary approach” to “teach students to look at societal problems from many different perspectives, using technology, quantitative and qualitative analysis and group dynamics to arrive at innovative solutions.”Their “curriculum focuses on areas that include quantitative analysis, modeling, economics”68 
Composite Statement of Public Policy Management School Goals and Curriculum
A. Judicial Review of Administrative Agency Action

In 1998, a constitutional crisis arose in Hong Kong when the newly constituted Court of Final Appeal (CFA) handed down two decisions allowing certain illegal immigrants, claiming “right of abode” by birth, to remain in Hong Kong despite violation of entry regulations laid down in the recently amended Immigration Ordinance and procedures adopted by the Immigration Authority.69 The CFA seemed to be carrying out a revolution in Commonwealth administrative law, inter alia, by adopting a position that the infant American Supreme Court had taken in one of its own first judgments, Marbury v Madison (1803).70 In that decision, the American Supreme Court had in fact carried out a revolution in the English common law: (1) It held that, not only was it empowered to declare what the law was in a particular case, and to what extent any law that conflicts with another may be applied:

“If two laws conflict with each other, the courts must decide on the [the extent of the] operation of each.”

(2) It held that it could also determine that:

“a law repugnant to the constitution is void….”

For 200 years, review of the constitutionality of a piece of legislation has characterized the application of the doctrine of judicial review in the United States. However, strictly speaking, judicial review does not go that far. Resort to judicial review in the sense it appears in Commonwealth countries is, rarer in the United States, but it has not completely disappeared. The theory is concisely stated:

“Strictly speaking there is no such thing as an appeal from an administrative agency. It is correct to say that the orders of an administrative body are subject to judicial review; and that they must meet the requirements of due process. Such review is necessary to the end that there may be an adjudication by a court of competent jurisdiction that the agency has acted within the scope of its powers, that substantial evidence supports the factual conclusions, and that determination comports with the law applicable to the facts found.”71
In other common law countries, including Hong Kong, judicial review has typically extended only to review of an administrative agency’s decision, in keeping with enabling legislation in order to determine whether or not such a decision was within the powers of the agency, and reasonable in light of the discretion available to the agency.

As a result of their assumed constitutional powers, American courts will also examine whether in “content”, a piece of legislation provides for due process, for example. Traditionally, English courts could determine that a particular statute is defective in a way that might prevent it from being implemented. But the court could not declare a statute “void”. That power is reserved to Parliament,72 which in this respect is “sovereign”.73 With the introduction of the Human Rights Act 1998, courts have been empowered to state that a certain Act of Parliament is incompatible with the human rights provisions enshrined in the European Convention on Human Rights, but they still cannot strike down an Act of Parliament on that ground.74 The distinction between the American and the English courts, in this respect, is summarized by Atiyah and Summers:

“…in England it is usually enough for a rule…to satisfy a source-oriented standard of validity, for example: ‘Does the rule originate from a duly authorized lawgiver?’ In America, on the other hand, one also encounters many content-oriented standards of validity. The ubiquity of content-oriented standards in the American system, and their relative absence in the English, represents a profound difference between the two systems.”75
Yet in these Hong Kong cases, the newly constituted Court of Final Appeal appeared to be seizing the American Supreme Court’s prerogative by declaring the Immigration Ordinance amendments unconstitutional. In the long run, however, in a major decision ending the crisis the next year,76 the Court of Final Appeal was to recognize that it was bound to follow an “interpretation” of the Basic Law (the constitution of the Hong Kong Special Administrative Region) whenever handed down by the Standing Committee of the National People’s Congress of the People’s Republic of China. Such an “interpretation” by the Standing Committee had, in the meantime, made the CFA’s assumption of power moot. The CFA was now bound to find differently in subsequent cases, although it never formally reversed itself.77
What is particularly intriguing for the American student of judicial review in other common law jurisdictions is the readiness of Commonwealth courts to re-examine what the American lawyer would presume to be merely “discretionary” decisions of administrative agencies and officials—particularly with regard to what continental legal theorists would call “purpose of law”. Thus, even in its final, and corrective decision, the CFA laments the recalcitrance of the Director of Immigration to exercise any discretion in determining whether or not extenuating circumstances might allow him to permit a minor with no relatives on the mainland to remain with his family in Hong Kong:

…in the context of the removal of a person falling within Part 1B of the Immigration Ordinance, the Director must have regard to the overall objective of the statutory scheme.78 [Italics added.]

I do not suggest that English or Commonwealth courts have always followed the model of purposive examination of application of statute. However, in the instant case one justice of the Hong Kong CFA was keen to cite current academic literature on this subject:

I cannot improve on how Prof. Jeffrey Jowell, QC, puts it “…the powers intended by a legislative scheme…must not be construed in a vacuum” that it is necessary “to identify the underlying principles which should govern the decision in question.”79
Reference to a living academic legal thinker,80 not a jurist—i.e., not a judge handing down a previous binding precedent—is, by itself, something that would have been highly unusual only a few decades earlier, not only in England and Commonwealth countries, but also in the United States. The predisposition not to cite to academiclegal authority is changing, however, at least in Commonwealth countries. And it is now also accepted judicial doctrine that where an agency has statutory discretion, that agency may not fetter its discretion.81
An American student of this progressive movement in judicial review, cannot fail to be struck by the development of these doctrines in the English and Commonwealth literature—all the more so because of the absence of any parallels in American legal experience. It appears to be easy enough for almost anyone to sue almost anyone else in the United States—often with almost complete impunity with regard to costs despite the statutes which call for awarding costs, the so-called “American rule”. But there is very little administrative law support to challenge purely discretionary administrative decision.

Ironically, resort to judicial review—and to the courts in general—is hampered in Commonwealth countries, by the “English rule” (i.e., the loser pays rule),82 which particularly in Hong Kong, means that anyone without substantial financial backing—or legal aid—faces the threat of bankruptcy in going to court at all83—let alone in going to court against a Government agency. The intransigence of Government agencies, prepared to spend any amount in public funds in pursuit of the absoluteness of their established policies, is the cruel administrative paradox of an otherwise enlightened common law judicial review system.

As stated at the outset, since Marbury v Madison, judicial review in the United States receives the greatest respect when it involves the U.S. Supreme Court’s challenge to the constitutionality of legislation itself. In light of the quite different concept of the separation of powers, however, this is almost unheard of in England or the Commonwealth. That is exactly what made the assumption of the American Supreme Court’s prerogative by the Court of Final Appeal in Hong Kong so remarkable.

The right to seek judicial review of agency action is taken for granted in England and the Commonwealth. Legal tradition would also acknowledge that right in the United States, as is so clearly enunciated at the level of the states in Warren v Indiana Telephone Co., cited above. In U.S. federal jurisdiction, the Administrative Procedures Act84 provides for judicial review, however, every obstacle is put in its way.

Unlike the position now accepted in England that, where the agency has discretion, “it may not fetter” that discretion, there is very little administrative law support to challenge the substance of discretionary administrative action in the United States. And this agency sovereignty persuasion—in matters concerning the individual as opposed to matters concerning the powers of the courts to determine constitutionality of legislation—reaches up to the Supreme Court. Unless issues of substantive due process, that is, unless a constitutional question arises, the U.S. Supreme Court has taken a negative position with regard to private suits to seek to oblige an agency to enforce its own statutory obligations—even in the event of a “determination” called for by statute (contrary to Warren). As late as 1985, for example, the U.S. Supreme Court declared:

“This Court has recognized on several occasions over many years that an agency’s decision not to prosecute or enforce…is a decision generally committed to an agency’s absolute discretion.”85
Judicial review arises as a statutory right, either under the agency enabling statute, or under related procedural legislation. In the United States, the latter is the Administrative Procedure Act, which provides jurisdiction in the event of:

“[a]gency action made reviewable by statute and final agency action for which there is no adequate remedy in a court.”86
On the other hand, the U.S. Administrative Procedure Act87 provides that agency action is subject to judicial review except:
“where agency action is committed to agency discretion by law”,88
though this is rebuttable:

“where the substantive statute has provided guidelines for the agency to follow in exercising its enforcement powers.” 89
In the final analysis, however, the U.S. Supreme Court, which reached for ultimate power to decide on the constitutionality of a statute in 1803, has habitually, strenuously avoided allowing ordinary judicial review as recourse for the individual against often arbitrary agency action. Thus they declared in 1975:

“In a tautological sense, of course, the Board’s determination in a … proceeding is a ‘final disposition’ of that proceeding, but we think that […] Congress defined ‘order’ in terms of a ‘final disposition’ to have some determinate consequences for the party to the proceeding”

Never has a court more clearly relied on the self-serving arguments of one party. Here, the Supreme Court knowingly affirms the absurdity of allowing an agency to constrict, though theoretically not to bind, a party by a “determination”, which, by judicial construction is not an “order” and thus lets the citizen languish unable to exercise statutory rights, while the enforcing agency can legally choose nonfeasance:

“As the Attorney General’s Manual on the Administrative Procedure Act 40 (1947) observed: ‘[I]nvestigatory proceedings, no matter how formal, which do not lead to the issuance of an order containing the element of final disposition as required by the definition, do not constitute adjudication.’ …. We conclude, therefore, that the … determination is not itself a ‘final disposition’ within the meaning of ‘order’ and ‘adjudication’.”90
The Court surely must have been aware that the Administrative Procedure Act appears to deal with the situation where there is no agency final order three times:

-“Agency action made reviewable by statute and final agency action for which there is no other adequate remedy in a court are subject to judicial review.”

- “A preliminary, procedural, or intermediate agency action or ruling not directly reviewable is subject to review on the review of the final agency action.” And

- “Except as otherwise expressly required by statute, agency action otherwise final is final for the purposes of this section whether or not there has been presented or determined an application for a declaratory order…”.91
Nevertheless, the Court has spoken and agencies continue to invoke such precedent.

B. The Model of Public Policy Management in Management School Perspective

For the same reasons, the concept of “Public Policy Management” promoted by the leading American professional schools is worrisome, because it tends to suggest that pursuit of well-ordered, and efficient management is or should be an exclusive goal of a school dedicated to training leaders for government service. Although its program of instruction may be multi-disciplinary, the impression is that effective managers only need to draw on the most modern and efficient administrative means to accomplish their respective mandates. The comprehension that anyone could ever legitimately challenge the legal basis of such a decision, let alone of a policy of such an agency, is essentially non-existent.

The field of public policy administration and management is today, perhaps more than at any other time in history, the chosen career of dedicated and highly trained professional people. Specialized graduate schools offer professional degrees in public administration, public policy, and health management fields that replicate the technical training and sophistication of the leading schools of business management. The professional training is interdisciplinary in nature, emphasizes strong mathematical and statistical analytical skills, and takes full advantage of all the latest information technology. In brief, the professional public policy management graduate comes to the job with an extensive range of abilities and experience enabling him or her to address the problems of the increasingly complex world of policy analysis and public policy management.

Yes, public policy management graduates do come prepared with advanced knowledge of relevant agency and policy statutes, and regulations. The graduate will also early on have specialized in such source areas of policy formation as: national security; local, state, or urban policy; crime and law enforcement; and/or education and social welfare policy; and will have studied and addressed the wide range of political, economic goals, of the most diverse social and ethnographic constituencies, involving among other things questions of race, ethnicity, gender equality, handicap, sexual orientation, aging, and/or child and elder abuse. For all of the above demands and procedures, the professional graduate will have at his or her fingertips knowledge of the design, implementation and management of appropriate policy measures and information systems.

If one believes that these particularistic social political interest group concerns represent the only source of challenge to policy goals, public policy management graduates are trained to formulate policy to incorporate these specific interest areas, but typically the public policy management graduate does not envision any source of an individual’s challenge beyond such an organized social political constituency. Such skewed vision is bad enough with respect to protection of the rights of individuals adversely affected by agency action in the United States. The leading American policy management schools are also the training grounds for professional students from developing countries, which need these advanced administrative skills, but do not deserve further encouragement in the construction of high tech absolutist regimes.

While conceivably they prepare their graduates in every other way, strangely, the professional Public Policy Management Programs seem to provide very little in the way of applied legal study or equitable consideration. True, it is often possible for the MPPM or MPPH to take a joint degree in law. But what that means is—outside the common first year courses—the Policy Management student generally only concerns him or herself with agency regulatory matters. The truth is that for Law graduates as well, unless they have reason to be concerned with particular equitable or policy formation concerns, law graduates may also be absorbing only black-letter law.

C. Lessons for Public Policy Management from Systems Dynamics

The wide ranging training of the Public Policy Management graduate notwithstanding, it habitually leads to strain in their understanding that law is not simply created for ease of social or agency management. Recent cases in England reveal that agencies repeatedly have had great trouble dealing with such fundamental legal doctrine as, for example, “duty of care”. In other words, a most highly trained professional and dedicated agency staff may, despite best intentions, and admirable policy arrangements, nevertheless discover that, in that country at least, it too is subject to the most basic liability for negligence regardless of whether or not it adhered to all the steps mandated in its enabling statute.

A series of English cases in the last decade have dealt with the problem of whether a public agency could be sued for liability allegedly incurred in the exercise of its statutory functions. The agencies naturally moved to have such actions struck out. It is true that generally policy would until then not have permitted a government agency to be sued for discretionary exercise of statutory functions. However, government agencies today exercise much more far-reaching powers than they did in days when such protective judicial policy was first articulated.

Whatever else it has meant, judicial review heretofore did not imply liability of the government agency for the consequences of its statutory mandated decisions. Moreover, policy considerations traditionally prevented a government agency from being sued for performance—or, on its own assessment of the situation, non-performance—of a statutory duty.

A recent case has revealed the severe tensions that lie below the surface logic of this policy. In Osman v United Kingdom92 a family had alerted the police to the threatening obsessive behavior of a teacher with regard to a pupil and his parents. Although they confirmed the situation, the police refused to take preventative measures because there had thus far been no overt action on the part of the teacher to carry out the threats. When, after tragic events occurred, the father was killed and the son injured, the survivors sued, the courts dismissed the claims of the family against the police on grounds of policy. The Osmans then took the case to the European Court of Human Rights, which held that, the merits aside, absolute immunity was contrary to the European Convention of Human Rights. Article 6 of that Convention guaranties the right to a hearing before a tribunal that can determine a person’s civil rights and obligations, which a policy of absolute immunity of the police would prevent.

This procedural advance could ultimately allow a claim for agency negligence or nonfeasance. Considering that case law in the last half of the 20th century demonstrates an increasing judicial recognition of professional liability for injury where business organizations or individuals were not bound to the injured party by contract, but were acknowledged to be in close “proximity” to the injured party, and reliance was “foreseeable”,93 it was perhaps only a matter of time before a court would be asked to decide whether it was tenable to ignore the question whether it was fair, just, and reasonable to ignore potentially negligent exercise of government agency action also undertaking services in similar proximity to a party who foreseeably was also potentially subject to injury.

This question was addressed in England in cases such as Barrett v Enfield London Borough Council,94 for example, where a plaintiff who had been subject to a care order of a government agency from the age of 10 months, sued for damages for personal and psychological injury incurred as the result of alleged neglect stretching over nearly all of his life.

Great anguish has arisen in debate over “policy” hamstringing of exercise of discretion called for by statute. However, perhaps the most “progressive” innovation in public law doctrine by far is that of “legitimate expectation”, the heretical doctrine that if a government agency does give an undertaking to do something to carry out its mandates, “fairness” and “reasonableness” may be called upon to oblige the agency to do what it has given an “undertaking” that it would do.95 That is in England or the Commonwealth it may. The doctrine was also extended to Hong Kong before the handover. Unfortunately, the very concept is unheard of in the United States.

Thus the new frontier in research interests in public policy management lies in the integrity and responsiveness to the public of administrative agencies. The concept that “law” represents solely legislative command, and/or can be read exclusively and literally from a particular enabling statute or subsidiary legislation, may support strong administration, but deprives the public of recourse to the more essential ideals of legal tradition. For example:

- That all of the law is in force all of the time—not only the agency’s most favored provision of an enabling statute. In the words of Marbury v Madison: “If two laws conflict with each other, the courts must decide on the [extent of the] operation of each.”

- In their determination, the courts will be guided in their interpretation by the overall objectives of the statute—in traditional theory: “purpose of law”, not simply by the policy or enforcement efficiency objectives of the agency. In the words of Lau Kong Yong: “the [agency] must have regard to the overall objective of the statutory scheme.”

- That where the agency is called upon by statute to exercise discretion in individual cases, it may not distance itself from exercise of discretion by adherence to a rigid policy for all cases. In the words of the leading English administrative law authority: “A decision-making body exercising public functions which is entrusted with a discretion must not, by the adoption of a fixed rule of policy, disable itself from exercising its discretion in individual cases. It may not ‘fetter’ its discretion.”96
- Yet, the most favorable theory of judicial review notwithstanding, fear of exercise of the right of access to the courts amounts to denial of access. If unqualified adherence to the “English rule” allows a rigidity of the courts to deny discretion in awarding costs where they would be bound to oppose such adherence to any such single-minded policy by a government agency, must be repugnant to the common law. Inevitable as that deduction may now appear to be, however, no final decision has been reached on that matter.

This dilemma has been mitigated to some extent in Commonwealth countries by a number of recent developments in judicial review of administrative action. But legal tradition can be illusory where judicial review or access to the courts is limited. While recognition of this problem is important in the older societies of law, it is crucial in the development of code law in societies where practically no other basis of legal tradition exists. Accordingly, while this is a vital concern for research in developed countries, it is also a key element for a balanced “Public Policy Management” perspective in developing societies of law.

Viewed collectively, then, what is the situation in “Public Policy Management” and why is there a “Crisis” in Judicial Review of Administrative Action? Public Policy Management is the doctrine of the leading professional graduate schools. Their graduates may not occupy all leading positions everywhere, but they do represent the model of the most dedicated who have enjoyed the most advanced training that the leading professional schools have developed. They are the model for all the rest. And they draw students from all over the world. Therefore, sadly, because the leading public policy management schools are largely in the United States, students absorb the most regressive legal policy notions in the common law world.

Decisions in Judicial Review, at least in the Commonwealth countries, represent a kind of intellectual progress. Each is precedent or persuasive somewhere. All may be argued as persuasive in common law courts—depending upon the degree that such decisions may have been followed in that jurisdiction. Yet, whereas, the principles established in these decisions are momentary triumphs in the minds of the courts—each is immediately capable of being overlooked or forgotten, or overruled, in the broad weave of what else the law is.

After 200 years, the principles in Marbury v Madison are doctrine in the United States—though aspects of them may also have to be reargued from time to time. But, let us remember that they are doctrine in the United States today because President Madison followed them in 1803—and every American president, except Jackson in the notorious Cherokee lands cases,97 has followed them ever since.98 Marbury won his right to have the credentials of office, awarded in the previous administration, to be delivered in the new administration. No one has ever argued that Marbury would be a better justice of the peace, the office to which he had been appointed. Rather, the Court had merely decided that, if Madison wanted to remove a justice of the peace, he must do so by law, but meanwhile the law did not permit withholding that man’s credentials of office.

The Government of Hong Kong did not follow the novel decision of the new Court of Final Appeal in Hong Kong in 1998—by which the CFA had set the amendments to the Immigration Ordinance out of force.99 Scholars of law will continue to debate the circuitous route by which the Government of Hong Kong obtained an “interpretation” of the Basic Law from the Standing Committee of the National People’s Congress, which the CFA obligingly determined that it must follow. But the truth is that the CFA was on weak ground to begin with.

More worrisome is whether the CFA will be followed in the decision that ended the constitutional crisis in Hong Kong. There is authority in the Commonwealth courts that where an agency has discretion, “it must not disable itself from exercising that discretion in individual cases.” Essentially that rule is embodied in Lau Kong Yong—the decision that ended the crisis. But the Court did not hold that a child with no relatives on the mainland should not be separated from his family in Hong Kong. It held that: “the Director must have regard to the overall objective of the [Immigration Ordinance’s] statutory scheme”. Better, perhaps, for the long run of history. The Court declared a basic principle of law by which an administrative decision should be made. But it gave no order. Therein lies the difference between law and policy. Depending upon the intransigence of Public Policy Management, the Court may just have been raising its voice in the wind.

Eugen Ehrlich, the inventor of the concept of sociology of law, modestly defers to the logic: “…a book must be written in a manner that permits of summing up its content in a single sentence.”100 If that be true, then how much more should an essay, as much a piece of advocacy as this has been, fall under the same rule. This author is certainly not the originator of the concept of system dynamics theory, which is now in vogue. As for the systems approach, Spiro has shown that it also goes back as far as Hobbes in the 17th century.101 My own small contribution is merely to suggest to quantitative students, for whom the cumulative perspectives of decision-theory and systems theory must be more familiar than they are to the more single-minded law student, to take their law more skeptically—and more comprehensively—than it is doled out to them by the clerks behind bullet-proof glass.

Surely, when schools of public policy management take “a flexible and interdisciplinary approach”, and when agencies and agency officials “look at societal problems from many different perspectives, using technology, quantitative and qualitative analysis and group dynamics to arrive at innovative solutions” “that include quantitative analysis, modeling, [and] economics”, society is doubtless being better served. Advocates of public policy management training will argue that the foregoing elements are the best of decision-support theory in practice. And that may well be the case. But, “law” is not all rules and rule-making. Judgment also calls for exercise of those talents and training—within the context of the science of legal reasoning. If in all fairness, we cannot reach similar conclusions in similar cases, the likelihood is that such judgment should be reviewed.
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