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Conflict Songshi and the Legal Culture in Ancient China

FANG Li-xin XU Han-xin
Law Department  Zhejiang University ~Hangzhou 310028  China

Abstract The modern Chinese lawyer system was not brought into the country until the legal reform movement
at the end of Qing Dynasty in an attempt to emulate the advanced western legal institution. Although ancient

China had no lawyers in modern sense there did exist Songshi master of litigation -a profession very much
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similar in nature to the modern lawyer. Songshi had an important role in the country’ s ancient legal life and
to some extent reflected the classical form of ancient China’ s judicial tradition. The survival of the profession
in spite of being banned repeatedly might be explained in the following three aspects the existence of litigation
activities and the usefulness of a compatible litigation system second the written form required by litigation
system and third the necessity of negotiation. The Ke-Ju Examination the Ancient Chinese Civil Service
Exam objectively provided the needed human resources for Songshi stratum and straightly determined their
knowledge structure. While the traditional judicial system also produced a market need in the ancient legal life
for Songshis and some other " technical” functionaries. For all that in the country’ s old legal system Songshi
was never accorded to and could not have been accorded to the due status similar to the modern lawyer.

The common practice for various dynasties was to explicitly prohibit Songshi to engage in all litigation.
Although in ancient China different government organs and institutions were supposed to have different roles
and responsibilities they were not in essence granted with independent power. Under such a political system
Shongshi  who was likely to pose a threat to the rule of the monarch who had the entire political and legal
system under his personal control did not stand a lightest chance in confronting squarely any abuse of
government power. The legal and institutional foundation of modern lawyer system lies in the fact that the
lawyer has the right to participate in the litigation which combines the inside changes into one of the procedures
to realize national legal system for the fundamental goal of protecting human rights and achieving social justice.
Traditional agrarian ethics in China also constituted a major reason why in the old days Songshi was unpopular
among the ordinary people as well. In a society that constantly emphasized’ righteousness over interests” and

traditional duty” and taking the doctrine of settling without litigation” and " harmony bringing wealth” as its
value for pursuit it was only too natural that the lawyer who chose to defend the accused and maintained a
clear conscience in accepting his pay to be rejected by the moral code and people at large. The introduction
of the lawyer system in the end of Qing Dynasty was brought about by both internal and external factors. What
the jurists of that period contributed to the early lawyer system was more of the rationality of its form than
enrichment of its substance. Under the constant influence of traditional political society’ s inertial attitude
towards the ancient Shongshi the profession was frequently placed in a disadvantageous position of being
denied of social recognition. It was nothing but a covert political rejection to assert that any attempt to bring the
lawyer into the government apparatus would be tantamount to a challenge to the state authority. The
constraining provisions on the lawyer in litigation during of Republic of China Period was obviously originated
in the prohibiting order on Shongshi in traditional law. Up to date to determine the proper social status of
lawyer in China remains an unfinished mission for the country’ s law profession. The key question hinges upon
such a fact against the broad background of trenched presence of the traditional legal culture and social
structure to what degree would political power allow the existence of the lawyer-a profession set to defend
private rights and interests.
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