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Preliminaries. A lot of specialized works have noticed and paihbut that human life is
ruled directly on indirectly, by the contract. &presents a juridical instrument through which the
goods' circulation is realized without which thie lof a community is inconceivaBleSpeaking of
the importance of goods circulation and of the @mits importance within society, we may state
that the transportation contract is important aseful for the ordinary human life.

It has a complex juridical physiognomy and, to explit, we have to sketch some essential
elements: the contract' sides, namely the profeakmarter and the forwarder, the sides' obligation
namely: an execution term for the transportationadequate transportation mean, an itinerary to be
travelled, the recipient, who is not a side of toatract, but is its beneficiary; sometimes, he may
even be subject to obligations.

So, the transportation contract is a converitibatween the professional carter and the
forwarder, convention through which the carter gédi himself, in exchange of a remuneration, to
transport, with an adequate transportation meand, iana certain lapse of time, persons or
merchandises. For the case of merchandise traasiportthe carter obliges himself to handle the
goods, at the arrival point, in the recipient'stodg.

Art. 3 item 13 Trading Code frames as a tradingddiwe "transportation enterprises, for
persons or things, on water or on dry land". Se,tthnsportation pertains to trading and is carried
out under the "enterprise” form, by this meaningaativity that follows certain rulésand under a
professional title. The feature of being profesalois essential in defining the transportation
activity and for the transporter

But the transportation contract might be also @ one, when transportation is for free or
when it is occasional, even remunerated, undecdmelition, for the latter case, to be performed,
randomly, by a non-trader.

The effects of the transportation contract are es@nted by the totality of rights and
obligations issued from the respective confrathey are owned by the sides (the forwarder and
the carter) but also by a third side, the recipiatio is not a side of the contract. As we have
precised, the transportation contract is regardedara exception from the principle of effects'
relativity for the juridical civil act. It is neceary, in order to point them out, to analyze tlyhts
and obligations issued from the transportation raatt following the execution stages of this type

1|, Dogaru (coordinatorDrept civil. Contractele special&ditura All Beck, Bucurgi, 2004, p. 1-3.

2|. Dogaru (coordinatorDrept civil. Contractele special&ditura All Beck, Bucurgi, 2004, p. 1-3.

3 See the analysis of the concepts of contract amgtention froml. Dogaru (coordinator), Drept civil. Contractele
speciale, Editura All Beck, Bucutg 2004, p. 1-2

* St. Scurtu,Contracte de transport dedrfuri in trafic intern si interngional, Ed. Themis, Craiova, 2001, p. 7-8.

® The legal ground which sustains the professidtial iecesary for exerting the transportation aitiis also assured
by arts. 1476 et 1477 Civil Code

® Gh. PipereaDreptul transporturilor Ed. All Beck, Bucurgti, 2003, p. 33.



of contract. It is useful to study them in then3pbrtant moments of the transportation: at the
starting point, during the transportation of meratiaes and at the point of arrival.

As we have precised, the sides of the transpontatantract arehe forwarderand the
carter.

But the beneficiary of this contract is the reampjethough he does not participate in the
conclusion of it. The forwarder is also named ttagportation'sreditor, and is the person who
concludes, directly or through a representative, tiansportation contrdctlt creates for him a
series of rights and obligations which have elesé&um the general matter of contracts, but also
remarkable exceptions from it, such as: the rightcside (the forwarder, in this situation) to
renounce to (call off) the contract or to modifyitilaterally.

By analyzing the forwarder's obligations chronotadlly, at the starting pointwe might
identify the following obligations:

a) to choose the mean of transportation to be used,;

b) to cooperate at the elaboration of the tranggiort's document;

c) to handle to the carter the transportation'srpanying documents and to confide in his
trust the merchandises;

d) to load in the merchandises, if this obligatshrould pertain to his side, according to the
concluded contract;

e) to pay the transportation's price, if this oblign should pertain to his side.

The forwarder may perform these operations diremtifhrough an expeditionary ag&nt

The operation of choosing the mean of transpontatichis operation is realized according
to the nature of the transported gobdShe forwarder has to verify the transportationame
provided by the carter to see that the vehiclelyaal adequate for the type of merchandise he
intends to transport and to see if the vehicleilfulfs (appearant) functioning requireméfitsf
malfunctions are spotted at the respective tramgpon mean, the forwarder has to bring them to
the carter's attention and to make the appropnetetion in the transportation's document, because
if the carter should keep using of the same vehhiteliability would be engaged in this resgéct

The forwarder's participation in the elaboration tifie transportation's documenthis
involvement is very important, because the forwarsiatements will constitute the contents of the
way bill regarding: the merchandises' type (theiarmfity and quality, their weight and value, the
indication of the itinerary and of the recipient).

The forwarder is liable for the correctness of sketements he makes in the transportation
document’.

" He may be the owner of the goods that are goingettransported or a detainer only. The forwarday monclude
personally the transportation contract or through groxy or mercantile agent. When the transpamationtract is
concluded through a proxy, the juridical relatiapshare established directly between the forwardendant and the
carter; when the transportation contract is cormfluthrough a forwarder's mercantile agent, sineedbntract is
concluded nominally by the agent (though on beloflthe forwarder), the juridical relationships easstablished
between the carter and the agent.

8 The expeditionary, also designated as "mercadiiipatcher”, or "dispatching house", is a tradatharized to carry
out such an activity by the Ministry of Transpoitas. Therefore its activity is carried out undbe tfrom of an
"enterprise"”, under its own name and for the pueprfsobtaining profit. The operation of merchandiggpatching may
as well be exerted as an accessory activity byaineer, but the actual trend, especially in theettgped countries, is to
separate the two activities: the transportatiothasnain one from the dispatching which is accesgothe former.

° For the transportation of living animals, requiriappropriate conditions, the used transportatieama will be duly
specialized; for the carrying of perishables, sfiedransportation means will be used; for oil, kKamucks or tank
waggons, etc.

9 For example, if the closing systems are functional

0. Capatina, Dreptul transporturilor Partea general Ed. Lumina Lex, Bucussi, p. 78-80

12 1f he declared that he was transporting a lowealitpu merchandise, though the real quality was @ighmore
valuable, in case of loss or damaging of the goditks,indemnifications received will be in conforpiwith the
previously done statements. The declaration opa tf transported goods, though in reality what tvassported were
other types of merchandises, of higher valuestHerpurpose of obtaining a lower price for tramsg@n, will also
lead to indemnification according to the statememasle in the transportation's document.



The entrusting of documentrt. 416 Trading Code stipulates that: "the forhex is due to
entrust to the carter the custom papers or whateves might be needed; he is liable for their
contents and due regularity".

If the documents should not be exact, the damagé=red by the carter or he would have to
receive for this reason would be assumed by thediater, unless the cases when the carter's guilt
should be attestéd

At international transportations, the obligation fdl in the custom documents
accompanying the transportation's document migtiapeas well to the forwarder or the recipient.
This is why the doctrié has stated that the dispositions of art 416 Tar€.not complete, as they
impose this obligation to the forwarder only.

The loading in of the merchandiséssis the sides who decide to the charge of whalinbe
the obligation to load in the merchandise into tfa@sportation mean and how will be divided,
between carter and forwarder, the obligations aiggraccessorily the loading of merchandises
into it.

Usually in practice, the charge of installing theerohandises within the transportation
vehicle pertains to the forward@r But the carter is the one who watches over tkelify up
manoeuvres and for the respect of the technicdinganorms, which he is obliged to elaborate and
to provide to the forward&t The end of this operation coincides with the ret&p, namely the one
of applying the seals over the closing system efttansportation means.

The sides also establish, while performing thesraipns, how long the loading should take, if it
is done by the forwarder.

It there is nothing established about it, the lomadtoms would be applied, or either the
carter's usual regulations.

If they should lack, the reasonable term for periog this type of operation would be
estimated by the codft

If the loading time should be exceeded, the sanctimuld be the payment, by the
forwarder, of some delay penalties, keeping accotitite carter's non-attended gain, missed due to
the unexpected stiliness of the transportation mean
The payment of the pricelsually, the obligation to pay the transportasqorice is the forwarder's.
As an exception, it could be charged to the renipiierough the sent payment clause, which has to
be expressed accepted both by the carter anddipéers®.

The moment of accomplishing the payment is, gelyethe one of handling over the
merchandises. If the payment should not be donpephg the carter would be entitled to suspend
the effective transportatidh

The transportation price is formed in respect ® dffer and the demand existing on the
market and suiting a series of elements likenteire of the goods to be transported, the distance
to be crossed, etc.

The transportation's price is not seen as a valelgment for the contract, so its lack does
not affect it. Added to the effective price of tliansportation, there are other types of expenses,
required by the carter: the accessory expensagdsom the activities performed by the carter
and related to the transportation, and the antiegpba&xpenses (provisional), that is to say the
commission, if the principal transporter would emsthe displacement by calling in, for a part of
the road, a transportation commissioned agentth®dransportation's price might be paid either by
the forwarder or the recipient. It is worthy to rtien that it is possible, for the forwarder, to

13 E. CristoforeanuDespre contractul de transpoartea |, Tipografia Curierul Judiciar, Bucstiep. 143.

14 8t. Scurty Contracte de transport dedrfuri in trafic intern i internaional, Ed. Themis, Craiova, 2001, p. 53-54.
!> For example, in railway transportation, in mostcases the forwarder delivers to the carter thpeive waggon,
already loaded in and sealed.

16 On the occasion of the loading in operations, sepeeific technical activities are realized: wedgitevelling, ropes'
tying of merchandises, if necessary, wrapping tgplsg, etc.

1" 0. Capatina, Dreptul transporturilor Partea generlEd. Lumina Lex, Bucussi, p. 77.

18 Gh. Piperea, op. cit., p. 36.

19 According to the rulexceptio non adimpleti contractus.



temporarily pay the price at the forwarding poamd next the carter should assume the obligation
of recovering the price from the recipient at thenment of handling the merchandises, The sum
recovered this way will be remitted to the forwardad the procedure is called cash on delivery.
The guaranteeAnyway, in order to guarantee the payment oftthasportation's price, arts. 437-
438 of the Trading Code grant to the carteeservation righton the merchandise andpavilege
right upon the price obtained from the sale of tranggbrherchandise in regard to other creditors
of the forwarder.

If the price should be paid by the recipient, tteuse inserted to the transportation contract
would have the juridical nature of a delegatiorpayment. It should not relieve the forwarder of
from the obligation of paying the price but shoatdate, for the carter, the obligation requestirey t
price of the transportation from the recipient.

If this one should adhere to the contract and sh@ay the transportation's price, the
forwarder would by, consequently, relieved fronstbbligation.

If the recipient should not adhere to the contréted, transporter would not be entitled to sue the
recipient, in order to oblige him to pay transptaias price, but would by entitled to retain the
merchandise till the price is paid, to sue the toer or to coarsely sell the merchandise in cler
realize his clairff.

During the transportationthe forwarder, being no longer in possessionhef goods, in
principle, is no more held by obligations. Itletcarter who possesses the goods then and te is th
one who ought to fulfil the main obligation withihe transportation contract, the one to displace
the goods to their destination.

Yet, as an exception from the general situatioe,ftthwarder might have the obligation to
accompany the merchandise or to designate compmfooit, for the displacement's durafigrin
the case of cargos which require special caresetprbvided?. When it should be left to the
appreciation of the forwarder or of the recipieiné tescort would be optional, but it would be
compulsory when the law expressed states that medites have to be accompanied during
transportation.

In this latter situation - the legal obligationJated to merchandises, of being escorted,
during transportation, by the forwarder or by anptayee of his - the fact that the carter does
accept to perform the transportation with no essigrtifies that the carter does assume the ligbilit
for the goods' loss or damaging and, consequetiigt he does accept to pay the possible
indemnifications.

At their destinationthe merchandises will be delivered by the cadehe recipient. If the

recipient might not be identified by the cartee tbhrwarder should to be notified about that.
In the case of an unidentified recipient, the gaigenot allowed to send back the goods at the
starting point without the forwarder’s expressednmeviedgement, because this new displacement
would cause to the forwarder new expenses that hetiobliged to cover unless he had consented
to them.

The T. C. stipulates that, when the recipient cawdtibe identified by the carter on the basis
of data provided in the way bill, the carter ougghaddress to the competent judicial instance and t
request for the storage authorization regardingttaesported goods, in warehouses or general
storehouses, on the recipient’s expenditure, sothigatransportation mean might be released from
duty.

If he should think it necessary, the carter coulb aequest to the juridical court the
verification of the goods’ general shape at thainaot.

To this purpose, the art. 438 par. (1) T. C. d$am@ms that: “If the recipient should not be
found, or if a disagreement should appear aboutdbeipt of the transported things, the president
of the respective tribunal, or the district judgeay order these things to be deposited or placed

208t Scurtu,0p. cit., p. 42-45.

% For instance, at the transportation of animafgeabr of products which could not be delivered timmsportation
through weighing, piece by piece (one by one) ovdlyme units.

2.0, Capatina, op. cit., p. 95.



under distrait. He may also order the verificatadrthe shape in which these things are, and then
order their sale purchase till the amount owechodarter should be fulfilled” Yet, trading habits
have modified by correction the stipulations of @38 par. (1) T. C., in the sense that the carter
becomes obliged to, firstly, bring to the forwardeknowledge the difficulties occurring at
destination, so that the latter could provide hewrdata, enabling the recipient’s identification.
The procedure established by art. 438 par. (1) .Tcdbld be followed by the carter only if he
should have no way how to notify the situationhie torwarder, or if this latter should not respond
to the notification within a reasonable tiffie

The forwarder's right to call off the transportation contract or to modify its
stipulations

Rules of civil law in the contract's matteArt. 969 Civil Code states: “The legally
concluded conventions have the power of a law antbegontracting sides”. So, the compulsory
force of the contract derives from (issues fron® thower of law” which the law itself recognizes
to the contract, in regard to the relationships rgnthe sides. From this value, recognized to the
contract, are issued two important rules that ale\for the domain of contracts: the contracts’
irrevocability and the principle of relativity fohe contract’s effectd

The contracts’ irrevocability signifies that a c@ut might be revoked only through the
mutual agreement of the sidesutuus consensus, mutuus dissefisus

The rule of the contracts’ irrevocability

The rule of the contracts’ irrevocability does eegy the idea that a contract could only be
revoked through the sides’ agreement.

This is the common rule. As an exception fromhig tontract could be cancelled by the will
of only one side of the contract, but only for taises that are authorized by the*faw

As we have previously precised, the contract isdildes’ agreement of wills, intervened
with the purpose of producing juridical effectsatths to say to give birth to, modify, transmit or
extinguish juridical relationships. Right from dsfinition, it results that it is concluded throuiie
consensus of the sides’ willsrutuus consensusand it is natural that it could be undone theesa
way —mutuus disensusin other words again, with the common mutuakagrent of the sidés

The contract could not be revoked by the will ofulamque side, unless into the contract’s
contents was previously inserted a cause of dec@brding to which the sides — both or only one
of them — could untie themselves from the contiagipaying an indemnity to the other side. In this
case, the contract is revoked, but, in fact, thistill done through the wills’ agreement of theesi,
because this option was stipulated on the occasiathe contract’s conclusion, when the sides
decided together about it.

But, from the rule of the contracts’ irrevocabilithere are some exceptions:

ZE. Cristoforeanyiop. cit., p. 189-1900. Gipasing, op. cit., p. 120.

24 According to art. 973 Civil Code: “conventions afective only among the contracting sides”. Thius contract
produces its effects only inside the contract’sleirmeaning only among the sides who concludethie compulsory
power of the contract involves other persons a$ Vilke the sides’ cause-holders, the contract peipposable to these
latters.

%, Dogaru, T. Sdmbrian, P. &ghici, A. Oroveanu-Haiu, S. lonescu Drept civil roman. Teoria generala
obligariilor, vol. lll, Ed. Europa, Craiova, 1997, p. 121123.

% The regulations concerning the transportationremttas they figure in the Trading Code, have it a derogation
from the principle established by the art. 969 2y.Civil Code. The forwarder is therefore, authed to call off the
contract or to modify it unilaterally, but then assing the obligation to pay to the carter the egesndone and the
direct and immediate damages resulting from thewti@n of the forwarder’s dispositions. In thispest, art. 421 par
(1) Trading Code stipulates that: “the forwardeenditled to suspend the transportation and toesigtine restitution of
the transported goods, or their delivery to somegse than the person indicated into the way bilkither to dispose
how he should think approprigtbut then he is due to pay to the carter the dspenses and the direct and immediate
damages caused as the result of this counter-grdrecution”. We do meet derogations in the cawv koo, having as
ground the art. 969 par. (2) Civil Code accordiagvhich to conventions’ revoking could also be dduoe to: “causes
authorized by the law”. The art. 1365 Civil Codpusiates that the sale purchase may be canceltenbotchaving paid
the price. According to art. 1020 Civil Code, innajlagmatic contracts, the resolutory conditiomaiways tacitly
implicit for the case of one side not fulfillingsibbligations, etc.

7|, Dogaru, S. CerceDrept civil. Partea generd, Editura C.H. Beck, Bucusé, 2007, p. 158-172.



a) the contracts with an undetermined duration in tooeld, usually, be cancelled through the
unilateral will of any of the sidé%or through the will of only one of the sidés

b) contracts could also cease independently fromsittes’ will, in the circumstance where
one of its essential elements would cease to*&xist
C) in the case of contracts with a successive exatutite compulsory power should be

suspended due to some circumstances that are ecesigsorce majeureand should be restored at
the ceasing of the respective situations;
d) the suspension of the compulsory force might irgeevin some contracts if one of the sides
should not fulfil its obligatior®

Relativity of the contracts’ effects

According to art. 973 Civil Code “conventions dave effects only among the
contracting sides”. The contract produces its ¢&femnly within the contract’s circle that is to say
among the sides who have agreed upon it.

But the compulsory power of the contract concamsvell other persons: the contract is
opposable to the sides’ cause holders. It is mrégpect that we have to look at the "law powér” o
the contract towards the sides’ cause holders andhave to elucidate their connection with the
contract?.

A side in the contract is the author of an expogssf will at its conclusion. If a person
would be deprived of her exercise capacity, theesgion of her will should be performed through
her legal representative — a parent or a tutor.

By third sides we mean the persons who are coeiplstranger to the contragignitus
extrane). As completely strangers to the contract, asicimle, to third sides the contract brings
no benefit, but yet no prejudicaes inter alios acta aliis neque nocere neque pese@ potesin
other words, the contract is not opposable to thidés. As an exception from this rule there are
cases when third sides could not afford to ignbeedontract; further more, there are cases when
third sides could not be considered as strangdtsetoontract.

So, if the contract should concern real rightsjciwhare absolute rights, due to their
feature of being opposabé¥ga omnesthis would mean that, if all the others shoulgpect these
rights then, implicitly, the respective contractulebbe respected.

This way, the third sides become obliged to respeen the debt claims of the sides. To
impeach the execution of these rights signifiebediable for the possible prejudices caused to the
sides.

In the cases of theorte-fortconvention and of the stipulation for anothernydisides are
considered not to be strangers from the corittact

In the matter of the transportation contract

The Trading Code derogates from the principletinstd by art. 969 Civil Code par. (2),
and grants to the forwarder the right to call ofé tcontract or to modify it unilaterally. But this
involves the obligation to pay to the carter thpanses done and the direct and immediate damages
that would result from the execution of his givespositions.

So, according to art. 421 par. (1) Trading Codlee ‘forwarder has the right to suspend
the transportation and to ask for the restitutibthe transported goods, or their delivery to aroth
person than the one mentioned in the way billpatispose as he would think convenient, but he is
due to pay to the carter the expenses this onetdhaid and the direct and immediate damages
resulting from the execution of this counter — otde

2 For example, the mandate contract

29 For example, the deposit contract.

%0 For example, when the contract is concluiiéditu personaend one of the sides has died, the contract dodsilly
cease.

31 For example in the insurance contracts if thegalgliside should not pay the ensured amounts, $eaince contract
would be lawfully suspended.

32|, Dogaru, S. Cercelop. cit., p. 158-172.

. Dogaru, T. Sambrian, P. Dighici, A. Oroveanu-Hagu, S. lonescuop. cit., p. 121-123.



Ultimately, the forwarder is granted with: thehigo call off the contradt and the right
to modify certain clauses of the transportationticmt>.

The reasons for which the forwarder has been gdawith this right are economical and
juridical: through the enforcement of this righte tforwarder’s interests are better satisfied,esime
may change the destination, directing the merclsanthwards a more profitable market, or may
have the interest of stopping the transportati@tabse the recipient might be dead or bankrupt
before the merchandise reaches its destinatiotieifmerchandise should happen to be alienated
during transportation, the purchaser, subrogatmg all the seller’s rights, might have the intéres
of changing the destination of the merchariiise

The juridical act through which the forwarder nfeeli, unilaterally, the transportation
contract is called acounter-order The forwarder is the one who ought inform theeraabout his
intention of calling off the transportation contrac of modifying it.

The Trading Code does not stipulate a precise forrthe counter order’s validit{. But
practice has instituted the use of elaborating étesr document, because this fact would be an
advantage in regard of probation.

If the transportation’s document would be a nedué title (a bearer bond or a
promissory note), the forwarder who has calledtiudf contract or who has modified it is obliged to
handle back to the carter the respective writteoud®nt in order to avoid a possible ulterior
transmission of it, which would enable a third perso claim the respective goods from the carter.
According to art. 421 par. (3) Trading Code “if thay bill should be a bearer bond or a promissory
note, the right stated in the first part of thiick belongs to whom possesses the copy of the way
bill that was undersigned by the carter. When raagithe counter-order, the carter is entitled to
demand the restitution of the respective copyfdahe destination of the transportable goods should
change, to pretend for another way bill”.

The orders given by the forwarder are compulsorythe carter, the latter having no
possibility to refuse the execution of the courteter, unless in exceptional situations, namely
when its execution would cause troubles in the dgaadtioning of his service.

The correlative obligation exists too: the forwarrds obliged to pay to the carter the done
expenses and the direct and immediate damagesdcansether words, to integrally restore the
prejudice suffered by the carter due to the exeoutf the counter-order given by the forwarder.

In the case when the way bill is a promissory mmota bearer bond, the law stipulates that
whom transmits the counter-order is obliged tomreto the carter, on his demand, the elaborated
written document, in order to prevent an ulteri@utiulous transmission of it by the forwarder to a
third person who could raise claims from the caifely the counter-order the destination initially
established should be changed, the carter mayreedqio¢ elaboration of a new transportation
document.

If the prime forwarder has previously alienated thay bill and, consequently, he no
more owns the right to emit counter ord@rthe counter-order’'s execution by the carter withou
requesting the restitution of the transportatiomwoent should lead to the engagement of the
carter’s liability in regard to the recipient orttee gyratory.

If the way bill should be a nominative title, theewv does not impose to the carter to
request the restitution of the way bill by the farder in order to execute the given counter-order
because, in this situation it is the forwarder ontyo could claim the merchandise, until its arrival
to the recipient.

% This cancellation might occur either before thatract’s execution has started or during the trarafion, that is to
say after a partial execution of the contract.

% For example, the forwarder’s right to designat@eone else as recipient.

% st. Scurty op. cit., p. 78.

37 Neither for the validity requirement of the trangation contract, a precise form does not exist.

38 St. Scurty op. cit., p. 58.

39 Yet, the restitution of the way bill is advisabés, a precaution taken by the carter, to avoidiplessauds.



The forwarder’s right to cancel the contract when he transportation would be
excessively delayed

If the transportation would be excessively delaykd carter is obliged to notify this fact
to the forwarder. Art. 420 Trading Code precisdf:due to an unexpected circumstance or to the
force majeure the transportation should be impeached or exeglgstelayed, the carter would
compulsorily notify the forwarder about that on thgot; this latter has the option to cancel the
contract, paying only the expenses done by theicartd, if the impeachment should occur during
transportation, the carter would still be entittechis fee, proportionally with the distance crakse
In both cases, the copy of the way bill, as eithbearer bond or a promissory note, undersigned by
the carter, would be returned to him”.

The Trading Code does not precise the moment whencarter ought notify the
forwarder, so it is considered that the carterth&slatitude left by the existing customary ude. |
the transportation could no more be performedcthrdract is cancelled, because there is no more
interest to maintain a contract which is imposstblee executed.

If the transportation could be executed, but with“excessive” delay, at the moment he
receives the carter’'s note, the forwarder has twsspbilities: either to maintain the contract,
accepting its postponed execution, or to declareahcellation through the unilateral expression of
his will.

If the carter could continue the transportatioofeing a different route, with the same
expenses and execution term for the contract, baldhbecome obliged to choose this new road
and to continue the transportation. If the initialite would require new terms for execution or
increased expenses, the carter ought to ask fofotlnearder’'s agreement in order to make the
transportation on another itineraly

At the contract’'s annulment due tof@ce majeureor to an unexpected situation, the
carter is entitled to demand from the forwarder epenses caused by the transportation’s
execution. If transportation was partially accorsiplid, the carter may require its payment in
proportion with the road that was fulfilled.

If there is no sides’ agreement about the priet the forwarder has to pay to the carter
for covering the expenses done for the transpguéparation and, eventually, for the attended
portion of the way, it is the court of law whichlhgstablish the sum’s amount.

The Trading Code rules, by two articles, the fodeais right to decide upon the fate of the
misfitting transportation: arts. 420 and 421.

Though, apparently, the two articles deal withdhene juridical situation, between them
exists an important difference, concerning the amofithe forwarder ought to grant to the carter.

Art. 421 Trading Code stipulates that, in case sheuld unilaterally modify the
transportation contract, the forwarder would beig#a to pay to the carter the expenses done
related to transportation and all the direct anchédiate damagésissued from the counter-order’s
execution.

Art. 420 Trading Code precises that the forwamtbo cancels the contract due to the
transportation’s impeachment or delay coming frorfolduitous circumstance or from dorce
majeureis obliged to reimburse the expenses made bydhercfor the execution of the contract,
when the delay happens before the start of thepatation.

When the impeachment occurs during transportatienforwarder will also pay the expenses done
for the partial execution of the contract, mearengart of the price that would be proportional to
the attended distance.

We also remark that the stipulations of art. 428ding Code do constitute an exception,
favourable to the carter, from the general prireSpof law concerning the contractual risks for
results’ producing obligations. The general prifespof law, in the case of results’ producing
obligations, state that the contract’s risks aréhatcharge of the debtor who could no more fulfil
his results’ producing obligation.

40 St. Scurty op. cit., p. 54.
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Thus he could no more require from the other sifithe contract the respect of the
correlative obligation, and this latter, if the rexecution would be due a fortuitous case, should
obtain no indemnifications even if he might havererejudiced.

To apply these principles to the transportationtiazt would mean that the forwarder, as
the creditor of the deed that has become imposgibéxecute due tdorce majeureshould suffer
the respective damages, without being able to paddi®m the carter the transportation of the goods
at their destination, but should also not owe ie ldtter the payment of the price.

As a debtor of the obligation which has become issfile to execute, the carter does assume the
risks, in the sense that he looses the equivalgnevio which he would have been entitled if the
merchandise should have reached its destination.

Art. 420 Trading Code brings to this principle sotequitable correction&? It precises
the forwarder’s obligations in case of annulmenth® contract due to a fortuitous calisthe
carter is still entitled to the payment of the garg in proportion of the attended distance”.

When the recipient manifests his will of adhestonthe transportation contract, the
forwarder's right of disposition cea8&sThe fact that the carter requests the handling of
merchandises and of the transportation’s documees dnean that the recipient has expressed his
will of adhesion to the transportation contract.

The recipient may forward his request either witea merchandise has effectively
reached its destination or at the moment whenotilshhave reached it. If the forwarder would send
to the recipient the duplicate of the way bill,the moment when the recipient receives it, the
forwarder’s right of disposition should cease. Fritta moment when the recipient adheres to the
transportation contract on, he may exert all thbts issued form this contract, as well as to sue f
indemnifications, under the condition that he stouave to execute all the obligations foreseen
into the way bilf>,

If the recipient would not join the contract, thight issued from the transportation
contract should keep belonging to the forwardeeneW the merchandise would have reached its
destination.

Yet, there is a period of time when the owner loé tight of disposition over the
merchandise is not certain. It lies between the emdmvhen the goods effectively arrive to their
destination and the one when the recipient effettiaccepts the contract. During this period, the
goods remain at the forwarder’s disposition, oheitthe first between the forwarder and the
recipient who would give an indication to the cagiould gain prioritSf.
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