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Abstract

The establishment of a Department of Homeland Security has become an
opportunity for the reshaping of personnel rules governing federal employees, both those
entering the new department and throughout the federal service. Policy debates over the
department’s creation and management are giving voice to different perspectives on the
shape of human resources preferences in the new millennium. This paper examines the
recommendations and goals of competing political perspectives on reforming public
service personnel management and | ooks to the near future for potential impacts.

Overview

This paper focuses on the establishment of new personnd rules for the
recently created Department of Homeland Security (DHS). The adminigtration of
Presdent George W. Bush has argued successfully for creating maximum
management flexibility over departmenta personnd systems for the sake of
redizing the depatment’'s anti-terrorism gods.  Unions and Democratic
supporters in the senate have countered that in-coming departmenta employees,
many with margindly sendtive jobs, may lose collective bargaining rights as well
as merit service protection guaranteed by the 1978 Civil Service Reform Act
(CSRA). This partisan and ideologicd clash, however, sgnds creetive conflict
over how best to modernize the federd civil service sysem. Critics of the system
from the Heritage Foundation to the Brookings Inditution maintain that the
cregtion of a new department alows a rare opportunity to reform outdated rules
and procedures.

This study examines changes introduced by the new legidation enabling
DHS and the potentid for personnd reform in the federd service over the next
severd years. Initidly the paper explores the federa personnd reforms suggested
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by civil service observers, the adminigtration’s plan for civil service rules et DHS,
and anticipated conflicts growing out of the adminidration's DHS personnel
drategies. Indeed, the department has bardly entered into existence so it is
necessary to be speculative at points but within the scope and andysis of the
legidation.

The paper is developed in the following context. 1. There exidts a
legidative chronology to the cregtion of a new federd department and this one
begins largey in the summer of 2002 when the policy agenda was being
influenced to shape the bills creating DHS. 2. The checks and balances between
the congressiona and executive branches are examined, as they are gpparent in
fashioning any legidation. Also, in the case of DHS, partisan lines were drawn
largely over rights and privileges of federal employees who would be absorbed
into DHS. 3. It isimportant to note that the creation of a new department and
reforming personnd systems are evolutionary processes and not accomplished in
one fdl swoop. As the Brookings paper notes, it will require years of
adjusments by congress to complete the restructuring work just begun.
(Daalder, et al., July 2002). 4. The interest in DHS human resources
management has provided a foca point for civil service reformids, left and right,
to advocate for sysemwide changes Thus, the DHS “human capitd”
management debate may continue to be a catayst for an overdue recasting of
federd personnel management for the next decade.

The Scope of Change

Opportunities to reorganize the federal government on such agrand scde
are rare, and nothing as large as this has taken place since the Truman
adminidration in 1947. (Kemper, 2002). On November 25, 2002, President
George W. Bush authorizing the creation of a Department of Homeland
Security signed HR 5005, the Homeland Security Act of 2002, into law. The
new depatment will atempt to integrate 170,000 federal employees from
twenty-two agencies with combined budgets of gpproximately 40 billion dollars
for the purpose of counteracting terrorist acts againgt the United States.
Ingtructive of the complexity of the task, the number of employees to be
integrated into the new department is not precisdy known. The Bush
adminidration ligs 170,000; Representative John L. Mica (R-FL) sates
190,000; and Paul Light of Brookings cdculates it as many as 225,000
employees. (Barr, July 18, 2002, p. B2). The adminigtration’s god has been to
desgn an agency as unencumbered as possible by traditiond civil service
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regulations arguing for best practices and a decidedly business school approach
for “the drategic management of human capital.” The adminigration has been
assisted by a Republican dominated congress, and from the right by the Heritage
Foundation, the Public Service Research Foundation, and the National Review,
among others.  Employee groups criticd of the changes include the American
Federation of Government Employees that argues presidentia flexibility aready
exigsin law, specificaly the 1978 CSRA. (Lunney, August 28, 2002).

The consolidation of twenty-two agencies into one federal department
fdlsinto Guy Peters category of reform being driven by environmenta changes.
The present case reflects both government initiative to respond to environmental
demands and a trangtion that is fuded by the need to utilize technologies,
technica and managerid, to counteract a threstening environment. An additiondl
category, the inditutiond approach to reform, is useful in pointing out potentia
resstance to changes. According to Skedley's (2002) andysis of Peters,
“Reformers must contend with ingtitutiona inertia that confronts them when they
seek to change familiar patterns of interaction, norms, written rules of work,
symbols of organizationd identity, and access for client and congtituency groups.”
(p.179).

H.R. 5005, creating the DHS, was a clear victory for the president giving
him and his supporters the management flexibility they sought. Ye, as the
Brookings assessment notes, “Indeed, there is not a single reorganization over the
past seventy years, that has not been changed in some materiad way later on.”
(Daalder, et al., July 2002, p.36) More 0, since the creation of a new federa
agency, one that will be the third largest, is a Promethean undertaking, not al the
necessary organization is expected to be in place a the outset. Additiondly,
numerous public affairs inditutes, opinion leaders, and members of congress
argue that the birth of DHS is that rare opportunity to seize the momentum for
personnd reform and extend it throughout the federdl service.  Surprisngly,
groups from across the political spectrum concur that the federd service's hiring
and rewards sysem is antiquated. Some would agree with the Volcker
Commission's charge that, “It's time to blow up the civil service sygem.” The
Nationd Commisson on the Public Service recommended discarding the,
“Generd Schedule, the pay and job classfication system for the government’s
nearly 1.8 million white-collar employees” (Barr, January 8, 2003, p.B2). Itis
unlikdly that reformers will be able to succeed in achieving such mgor personnd
changes in the next saverd years. However, the shaping of DHS's human
resources systems will keep reform in the public eye and on congressona
agendas.
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CIVIL SERVICE PRINCIPLES AND CHANGE

Basic tenets of American public personnd adminigration include merit over
goils, equitable and fair treatment of employees, and a public service
representative of the population it serves. Avoiding misuse of public employees
or misappropriation of government resources is aso noted in the 1978 CSRA.
These principles guide personnd functions from hiring to job evauations, to
classfication and pay, and severance. The norm in federal and most state public
personnel systems is that merit comes firgt, and this gives merit-hires job tenure
and protections unknown in the private sector. Since the 1960s, federa
employees have dso been permitted to form bargaining units. It is the potentia
interference of union rules and protections that the Bush administration contends
might impede the anti-terrorism mission of DHS. The need for relocation, and the
necessity to give an employee ample natification, is one example of this. The
adminidration is pressng for acivil service that is more flexible for management's
ends while 4ill protecting public employees’ rights.  Part of DHS's success in
human resources management, and in its overal misson, will hinge on how well
these sometimes conflicting goals can be reconciled. Most of the contemporary
rights and benefits redlized by federal workers are consolidated in the CSRA of
1978 and Title 5 of the U.S. Code. Equity, nhondiscrimination in pay, whigtle
blower protection, and the right to organize are mgor principles formalized in the
CSRA. (Sylvia and Meyer, 2002).

The adminidration and its supporters cite dtate experiments with
personnd systems that have diminated civil service protection and job tenure in
favor of procedures dlowing hire and fire a will. Horida, Georgia and Texas
have discarded traditiond civil service protections and, according to observers
(IBM Endowment, 2002) have not succumbed to spoils or other abuses. These
three states have adopted various versons of civil sarvice sysems favoring
management and discarding centrdized personnd operations in favor of
department-centered functions. Indeed, Harvard recently cited the State of
Georgia for innovaion in government personne sysems and Governing
magazine' s 2000 state “report cards’ awarded Georgia's HR system a “B-.”
(Governing, February 2001, p.50). It isthese systems, as well as the private
Sector, that the Bush adminisiration seeks to emulate at the federd leve.

Consensus for Reform

The president and his appointees tirdesdy remind the public and congress
that the United States is a nation & war. As a response to the events of
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September 11, 2001, decisve government action is expected, and the
adminidration has been killful in ddivering the message of integrating misson
requirements, public security, and management power. Thus, the adminigration
has sought to creste a depatment with maximum management flexibility
unencumbered by outdated civil service regulations. Kay Cole James, the
Director of the Office of Personne Management (OPM), is accurate when she
Speaks of an emerging consensus on what is broken and what needs to be fixed
in the federd civil sarvice:

Fird, that the current system is indeed broken—it does not and
cannot serve our modern workforce well.  Second, thet now is the time to fix it-
there is urgency, evidenced by the threat to our nationd security, and there is
opportunity. And findly, that we can and we must cregte a better, fairer system
based on the merit principles, a system that will attract and motivate the best and
the brightest of the risng generation to heed the cdl to public service. (James,
July 15, 2002, p.4).

During the summer prior to the congressona vote on DHS, OPM
Director James was ddivering speeches that made the adminigtration’s points on
the need for a flexible personnd sysem a DHS. The organizationa chalenge
consgts of integrating anti-terrorism responsibilities soread over one hundred
adminidraive units, with seven different sdary sysems, including employees
represented by seventeen different bargaining units. “The President’s legidation
dlows the Secretary of Homdand Security, working in conjunction with the
Director of OPM, to develop a new personnd system. The ...development of
this sysem will be far, balanced and objective, with participation by dl
stakeholders-including unions, interest organizations, and employess” (James,
July 15). James went on to argue the case for reforms in pay for performance
and in replacing the “antiquated” Generd Schedule. In her speeches, James
advocated market rate pay for talented employees and touted recruitment
changes for the Senior Executive Service (SES). The implementation of market
and merit pay plans in light of numerous presdents and congress falure to
request and appropriate fundsis, however, suspect.

While James made it clear that the administration’s perspective is one of
“corporate HR,” the OPM director enumerated rights and protections that DHS
employees can expect. Among these are whistle blower protection, veteran's
preferences, and coverage by the Civil Rights Act, the Fair Labor Standards Act,
and the Hatch Act, aswell as participation in employee bargaining units. (James,
July 15, 2002, p.2) In a speech to the House Sdect Committee, dso in duly,
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James declared that the adminidration’s attempts to modernize personne
management and to create a “ Culture of Urgency” were not attempts at “union
buging.” (James, July 16, 2002, p.2).

The administration’s spokespersons have done well in capitalizing on the
interest among groups, left and right, for government reform while walking a fine
line between corporate HR, on the one hand, and traditional protections, on the
other hand. The creation of a new and large department affords an opportunity
that occurs rarely in Washington, D.C., to reorder personnd systems, and this
occasion has atracted widespread support. Volcker’s Nationd Commission on
the Public Service recommends a more sweeping personnel agenda, yet, one that
pardlels James cdl for sharp reforms of the existing service and for increasing
executive powers but with sgnificant qudifications. The Volcker Commisson
supports James recommendation for “...compensation related to current market
comparisons,” reorganizing SES, and reforms to streamline employee recruitment.

Cdled for ae “new personnd management principles’ amed a increasng
employee performance and flexible personne systems shaped by agencies to
atan goas. However, the commisson dso cdls for reducing the number of
presidential gppointees and a strong role for congress in fashioning federd service
personnd reforms. (National Commission on the Public Service, January 15,
2003). Professor Paul Light, a co-author of the Brookings report, “ Assessing the
Department of Homeland Security,” supports the necessity to reform outmoded
personnd practices. Light is not optimigtic that the new department can integrate
disparate services or agency cultures, but he does see an opportunity to create
more flexibility in management and in personnd practices including expediting
presdential gppointments. (Daalder, et al., July 2002; Light, June 12, 2002).

THE ADMINISTRATION'SHUMAN RESOURCESPLAN

According to a June 2002 White House document, “The Presdent
proposes to creste a new Department of Homeand Security, the most significant
tranformation of the U.S. government in over a hdf-century by largdy
trandforming and redigning the current confusng patchwork of government
activities into a single depatment whose primary misson is to protect our
homeand.” (Bush, June, 2002, p.2).

However much agreement exists on the need to reform the federd
sarvice, the devil is, indeed, in the details. The clash that took place throughout
the summer and early fal 2002 was largely between the administration’s proposa
for extraordinary personnd authority and the Democratic controlled senate's



107

opposition in gpproving such measures in the hills circulaing in congress. The
disagreements were, at times, conditutiond. Senators Robert C. Byrd (D-
W.VA) and Representative F.James Sensenbrenner, J.(R-WI) opposed the
legidation as granting too much executive power. Professor Stephen Wayne
points out that Vice President Dick Cheney and others who have served in pre-
Watergate Republican adminigtrations and who come from the private sector
seek to restore power to the weskened executive branch. (Dalrymple,
November 16, 2002, p.3005).

Then senate mgority leader, Tom Daschle, spoke againgt the
adminigration’s atempt to deny DHS employees union representation, and
senate minority leader, Trent Lott (R-Miss), countered, “The homeand security
department is being blocked by senate Democrats who are determined to protect
the interests of their union bosses in the bureaucracy.” (Bettelheim, October 19,
2002, p.2741). Senate Democrats accept that Zell Miller (D-GA) lost his seet as
aresult of such palitica rhetoric. With the Republicans gaining a senate mgority
in the November 2002 eections, Presdent Bush pushed for a vote, and
H.R.5005 was approved.

The adminidration’'s management authority and plan for DHS is as
follows

1. Primacy of management rights

The ascendancy of management rights is conddered of paramount
importance due to nationd security concerns.  Management retains maximum
flexibility pertaning to hiring, pay, discipling, resssgnment of personnd and
rewriting job descriptions.  (Barr, January 21, 2003, p.B02). Indeed, the
secretary can reorganize the agencies coming into the department and notify
congress within sixty days. Congressiona committees will not have the oversght
written into an origind verson of the bill by one of its early authors, Senator
Joseph Lieberman (D-CT). Thus, the secretary will have power to be flexible
with human resources. The secretary will consult with union leaders and
bargaining unit representatives to discuss changes in work rules. The legidation
provides for notification of and review by employee representatives of any civil
sarvice rule changes. Unions can gpped to congress if they object to the
secretary’s changes, but in the end, the secretary can impose new rules even if
congress objects. (Friel, November 22, 2002; Dalrymple, p.3002).
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2. Preservation of Employee Rights

In a December 2002 speech by Department Secretary, Tom Ridge, to
incoming DHS workers, he sought to dlay fears. “All of the civil service
protections...the Fair Labor Standards Act and the Hatch Act and the whistle-
blower protection and a variety of other protections—they moveright dong in the
department.” (Barr, December 18, 2002, p.A33). The officid DHS web ste,
“Working with DHS” dso seeks to reassure employees that despite the
trangtion, their work worlds will remain gable, a least for a year. Veterans
benefits and spoils protection will remain intact as will collective bargaining units
(U.S Department of Homeland Security, 2003).

3. Application of “best practices’

There will be an gpplication of “best practices’ and the importation of
private industry modds in HR management. (Kamarck, June 2002). It has
aready been noted that George W. Bush is the nation’sfirst MBA president. His
executive experience derives from private industry, and he enthusiadticaly
promotes private sector models. (Friel, 2002; Firestone and Bumiller, 2002).
It requires noting thet the Democratic adminigration of Bill Clinton acted smilarly
inviting William Ouchi as a management advisor, and adopting Osborne and
Gaebler’'s Reinventing Government as the blueprint for the much touted
National Performance Review. The difference is that the Bush adminigtration is
presented with the unique opportunity of implementing H-R reforms in a new
department and using this as a mode of its vison for the entire federd service.
(Gore, 1993).

COLLECTIVE BARGAINING RIGHTS

The high profile conflict in framing the legidation has been over union
representation of DHS employees. Seventeen different unions represent incoming
employees of the twenty-two agencies, and union leaders have feared that the
adminidration was usng the DHS s nationa security mission to disarm unions as
well as terrorists. (Bettelheim, 2002, p.2030). Union leaders point out that the
president aready has the power to disband unions if their representation of
employees in senstive areas is compromising nationd security.  Under |abor-
management guiddines within the Civil Service Reform Act of 1978, “...the
president can issue an executive order blocking employees from organizing under
alabor union...but it would have to determine that collective bargaining would get
in the way of national security.” (Lunney, August, 2002). In fact, bargaining
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units for the National Imagery and Mapping Agencies were abolished under the
agency’s 1996 enabling legidation when the agency’s misson changed to include
more sengtive defense and anti-terroriam gods. The law vested this power in the
agency’s director, and he exercised it in January 2003. Recent rulings by the
Federd Labor Rdations Authority have upheld such actions reflecting
adjudicatory changes and caution since September 11, 2001. (Barr, February
10, 2003, p.B02) Some senators, such as Arlen Specter of Pennsylvania, think
this power should be the president’ s alone. (1)

While union representation of DHS employees will continue, union power
has been lessened in the November 2002 legidation. Undoubtedly, sweeping
reorganization legidation such as this will be revidted (Light 2002), and the
influence of unions will wax and wane depending on the philosophies dominant in
congress. In December 2002, a moderate group in the House of
Representatives, the Republican Man Stregt Partnership, issued a plan
advocating “training and smulation programs’ for DHS employees. But the thrust
of the report was to signal support for government employees who have been
anxious over possble loss of protections. (Barr, December 11, 2002).
Smilarly, during Tom Ridge' s confirmation hearing, Senator Dan Akaka (D-HI)
warned Ridge not to tamper with employees rights or to use DHS to test
“untried management initiatives.” Other senators issued smilar cautions to Ridge,
himsdf a former union member. (Barr, January 21, 2003, p. B02). The point
here is that both congressond Democrats and Republicans are keeping a
watchful eye on enhanced executive powers. The power conflict is aso between
branches of government athough it is too often portrayed smply as a partisan
fight.

SYSTEM-WIDE CIVIL SERVICE REFORM, THE LONG-TERM VIEW

Although the National Review doubts that even presdentia power is
aufficient to chalenge the “divine rights of federa workers” civil service reform
does appear to be spreading in Washington, D.C. (O’'Beirne, July 15, 2002).
The Volcker Commisson is recommending DHS as the model for extensve
federd system revamping and consolidating government into a lesser number of
“missonrelated executive departments.”  The Department of Defense, for one, is
conddering reorganizing its civilian work force. (Barr, January 21, 2003,
p.BO2).

Senators George Voinovich (R-OH) and Danid Akaka (D-HI) included
legidation in the Homeand Security bill creating eight H-R reforms throughout the
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federd sysem. Prominent among these are changes in the hiring process
whereby managers can utilize “categoricd ranking,” clusers of qualified
gpplicants, ingtead of the rule of three. And for severe personne shortages and
“critica hiring needs” OPM can grant the agency direct hiring power. Agencies
will aso be dble to offer $25,000 buy outs for employees whose positions have
become redundant as part of “workforce restructuring.”  Senior Executive pay
caps would increase to $154,700, however, agencies must be able to
demondrate to OPM that they utilize performance evauation systemsin awarding
pay increases. Findly, agencies ability to pay for employees higher education
costs will be facilitated. (Friel, November 19, 2002; Barr, May 11, 2003,
p.C02). Senator Voinovich will introduce additiona legidation in 2003 adlowing
more agencies to experiment with pay for peformance sysems through
demondration projects. While such demongtration projects are not new to the
federd sarvice, ther utilization islimited to ten & any onetime. (Barr, December
9, 2002, p.BO2).

President Bush'sfisca year 2004 budget emphasi zes the need for pay for
performance across the federa service as well as outsourcing of “commercia”
jobs in government. Needless to say, these proposds are widdly criticized by
union groups. The budget document reports that, according to the adminigtration,
litle progress is being made in ether areg, noting that only sx of twenty-Sx
agencies have made progress in personnd areas such as pay for performance.
(Barr, February 2, 2003, p.C02). Part of the problem isthat the federd service
has a poor record of traning managers to implement pay for performance
reforms. Another is that congress and the executive are both guilty of rhetorically
supporting pay reforms but failing to budget and appropriate the necessary pay
supplements.

CONCLUSION

While both the opportunity and consensus for civil service reforms exig,
larger, cross-cutting questions persst concerning the trandferability of private
management practices to government.  Although the dSatus of corporate
America s management ability, recent scandds aside (Schley, 2002), is emulated
worldwide, the applicability of private sector management to government
operations and personnd is ill dogged by subgtantive differences. Most public
sector employees would prefer to be equipped with industry’s computer
technology and telecommunications equipment. The FBI and INS (now the
Bureau of Border Security and the Bureau of Citizenship and Immigration
Services, both in DHS) lack efficiency, in part, because of their dependence on
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outmoded systems. There is little disoute on the trandferability of modern
equipment, though cost and privacy concerns are more sgnificant issues in the
public sector.

However, on more fundamenta and intrinsc points of management, those
vay “functions of the executive” (Barnard, 1968) that work so well in the
private sector may lack traction in the public. Thus, key aspects of cultivating
career civil servants may not be aided by business modds, the end purpose of
which are to increase profitability. How employees are motivated and rewarded,
the acculturation of employees to large agencies, and gaining their commitment to
the career service-- each of these are important HR issues. The public and
private sectors often present different worldviews and models from accountability
to the public to reasons for entry into a career and staying. Graham Allison’'s
essay (1984), “Public and Private Management: Are They Fundamentdly Alikein
All Unimportant Respects?’ reminds us tha management’s decison making
process, chain of command, and the ability to sdect its gods are vadtly different in
public and private organizations. Means and ends do vary in each sector and the
differences cannot be glossed over smply because the current administration
favors private business models. (2)

As the Brookings assessment of DHS points out, cresting a new
department out of twenty-two exiding agencies is a chdlenging organizaiond
task, one that will take yearsto complete. For the federa service in generd, it is
fortunate that OPM and aitics such as the Nationad Commission on the Public
Service and numerous others agree on so many reforms.  abolishing the existing
GS pay sysem, modernizing hiring, granting managers more flexibility to change
job assgnments as the agency’s mission changes, and increasing pay and benefits
for federd workers. There are disagreements too, most expected, as the
executive branch seeks to maximize its power. In dispute are the following: the
number of presidentia appointees in DHS and throughout the federa service, the
oversight power of congress in gpproving HR changes, and the point a which
unions become impediments to an agency’s nationa security misson. These
issues will not be resolved during this adminigtration’s tenure.  The promising
dement is that due to the heightened misson of the federa service since
September 11, 2001, there may be sufficient momentum for continuing changesin
many of the areas enumerated.



Notes

1. The argument over an adminidrator's discretion has exiged since this
country’s founding. For adiscusson of the Carl Friedrich-Herman Finer debate,
see Michad M. Harmon and Richard T. Mayer, Organization Theory for
Public Administration, Boston: Little Brown & Co., 1986, pp. 334-335.

2. Robert B. Denhardt (2000) succinctly contrasts opposing adminigrative
gpproaches, the new public adminidration vs. the new public management, the
former rooted in democrdic tradition and humanism. Theories of Public
Organization, 3 edition, New Y ork: Harcourt Brace, pp.190-191.
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