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An assessment of legislation as an important tool for
developmental change in Asia and the Pacific:
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Countries in the Asian and the Pacific region provide an interesting
panorama of legal systems and the dynamics of developmental change. For
demographers, social scientists and health lawyers, this panorama offers not
only rich material for research but also a challenge to find meaningful solutions
to the many and varied developmental problems of these countries. Increas-
ingly, it is being realized that legislation is an important tool of developmental
change and this article examines how law can influence population and develop-
mental planning in the Asian and the Pacific region.
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Diversity and multiplicity are two prominent features which loom large
in analysing the problems of the large conglomeration of countries within the
ESCAP region. No two countries in the region have identical legal systems
or legal structures. In many countries, different population subgroups are
governed by different laws, both statutory and customary. Ethnicity, religion
and place of residence (or domicile) are among the factors on the basis of which
different laws apply within a single territory.

Different countries have different experiences with regard to the im-
plementation of legislation. Effective implementation depends on a number
of variables. A law which has operated successfully in one country may be of
limited or no relevance to another, even though both countries might have
similar size populations. For instance, Sri Lanka and Nepal each have a popu-
lation of 15.7 million, but there are striking differentials in demographic and
other characteristics. In Sri Lanka, 81 per cent of the women are literate com-
pared with 9 per cent in Nepal. To take another example, the infant mortality
rate (for children under 1 year of aﬁc) in Nepal is 146 per thousand compared
with 39 per thousand in Sri Lanka'

A similar observation holds true for countries with different size popu-
lations. For example, China with a population of over 1 billion might devise
legal strategies which may not be appropriate for Vanuatu with a population
of 142,000.

In an article dealing with regional perspectives, only a few national exam-
ples can be cited. Furthermore, not all the observations and comments would
necessarily be of universal validity.

Definition and scope of “population law”

In the 1970s, a small group of lawyers and demographers around the
world began to examine the interrelationship between legislation and popu-
lation change. The body of laws having a direct or indirect relationship to popu-
lation came to be called “population law”. Conceptually, this term means:

“The body of laws and regulations which has a bearing on population
dynamics:
(a) by regulating the growth, composition and movement of the
population; and
(b) by inducing behavloural and attitudinal changes in individuals,
with a view to enhancing the quality of life both at the micro-
level of the family unit and at the macro-level of the commu-
nity or nation."?
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Inasmuch as the concepts of “population” and “development” are intri-
cately interwoven, the definition of population law can be adapted to embrace
within its scope all developmental laws as well. Under that definition, the
following categories of laws may be identified as being of relevance to policy
makers and lawyers:

® Laws directly affecting human reproduction (contraception, steri-
lization, menstrual regulation, abortion etc.);

® Laws relating to formation of families (minimum age at marriage,
requirement of consent, prohibited degrees of marriage, incidents of
marriage including duty of support and custody of children), termi-
nation of marriage, succession and inheritance, and taxation;

® Laws regulating sexual behaviour (homosexuality, hetrosexuality,
prostitution, polygamy, polyandry, rape etc.);

® Laws dealing with quality of life issues (education, access to health
care, quarantine, social welfare benefits, employment and security
of tenure, status of women, migration (both internal and foreign),
housing and colonisation schemes, land tenure systems, child labour
etc.);

® Laws dealing with vital events (registration of births, deaths and
marriages, notification of communicable diseases, reporting of change
of residence etc.); and

® [Laws dealing with the environment (pollution control, construction
of houses and other buildings etc.).

These categories are merely suggestive of the possible clusters which
might be considered in examining how law affects population dynamics and
the standard of living.

Legal recognition for population and developmental policies

During the past few years several countries have made explicit mention
of population and/or development planning objectives and goals in national
constitutions (e.g. China and Thailand). The Chinese constitution makes family
planning a “duty” of married couples.y Besides their symbolic value, the
constitutional provisions help to offer a sense of direction for national policies
and mandate goal-related activities. Equality of the sexes and non-discrimina-
tion are two other aspects which have received specific mention in some national
constitutions (e.g. Sri Lanka).

The evolution of family planning (or population, as the term later came to
be used) programmes has taken different forms in different countries. India
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was one of the first countries in the region to provide for such programmes in
the national development plan formulated in 1952, although as long ago as

1949, the the Minister of Health for Sri Lanka had called upon the World

Health Organization to take cognizance of the global implications of rapid
population growth.# The integration of family planning services into general
health services has been a common modality.”

Propagation of family planning has not always been easy; cultural,
religious, ethnic and political constraints have been formidable. It has taken and
still takes a fairly long time to sensitize politicians and policy makers to the
need for instituting such programmes. Intrauterine devices (IUDs) current-
ly are widely used, although there was a time when they had to be smuggled
into some countries. There is one case in which a collection of IUDs were
smuggled into a country under the guise of decorations for Christmas trees.?
There are many examples such as this which exemplify the difficult context
in which population policies and programmes were conceived. However, even
after conception, they have gone through a difficult gestational period, some
not surviving but others blossoming. From the point of view of policy-making
and programme implementation, it is a distinct advantage to articulate in im-
portant legal texts (including national constitutions and important documents
such as national development plans) a country’s commitment to population
and development planning. The political will required to translate this commit-
ment into action needs to be reflected in relevant activities such as by provid-
ing for high-level representation in institutional mechanisms responsible for
population and development planning, programme implementation and eva-
luation .

General population law trends

In Asian and Pacific countries, social life is structured around the insti-
tution of the family. Laws as well as customs favour or have a bias towards
marriage and legitimacy. There are pressures of all kinds to ensure that those
on the threshold of marriage get married, preferably early. However, with the
gradual expansion of educational and vocational opportunities, the average
age at marriage has generally increased.

Difficulties in finding a marriage partner of an appropriate social standing,
the institution of dowry, and possibly the influence of population education
programmes, which publicize the advantages of late marriages, have resulted
in marriages taking place at a later age than used to be the case at the turn of
the century or even three or four decades ago.

The increase in the minimum age of marriage by legislation has been
an important intervention in this context. (In India, the minimum age of mar-
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riage for females was increased in 1978 from 15 years to 18 years for females
and from 18 years to 21 years for males). The family life scenario is rapidly
changing, as exemplified by the greater acceptance of the status of spinsters,
especially among the educatedclasses.”

Many measures for improving the status of women are dependent on
legal reforms aimed at removing existing barriers to equality and greater emanci-
pation. Such reform by itself is not enough; laws need to be recognized and
accepted by the people and they must be enforced effectively to ensure that the
legislative intent is achieved.

Specific population law trends

Legislation on abortion has had a profound effect on the population
growth rate. Japan blazed a new trial in 1948 with its Eugenic Protection
Law; this was followed, albeit after an interval of several years, by similar legis-
lation in countries such as India and Singapore. According to estimates, over 1.7
million abortions took place in Japan during 1955.% Abortions in some other
countries have been estimated to be in the millions for a single year.”

The high incidence of illegal abortions makes it difficult to collect detailed
statistics on the number of births prevented through abortions.

In some countries, abortion law reform has faced considerable opposi-
tion, as in the case of Sri Lanka, a predominantly Buddhist country. Restrictive
laws generally tend to penalize the poor; it has been observed that in countries
with restrictive abortion laws the rich and ug})er social groups are able to circum-
vent the legal restrictions with impunity. 'Y Trrespective of the legal provisions
and the availability of limited facilities for the early termination of pregnancies
in public sector medical institutions, illegal abortions take place under unhy-
gienic conditions, resulting in maternal mortality and morbidity. Therefore,
there is need for countries to examine their legislation on abortion in a sober
climate free of emotion and polemics. 11/

The next most controversial fertility limitation method is sterilization,
both male and female. Sterilzation is controversial for several reasons. Com-
pulsory sterilization programmes have given rise to questions of compatibility
with human rights and freedom of choice. Similar issues have arisen even with
regard to sterilization programmes linked to a system of incentives and dis-
incentives. No surgical intervention is free from error and the question of com-
pensation for those who have had complications looms large in implementing
national sterilization programmes.

Sterilization is generally an irreversible method and in countries with
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a high infant mortality rate the ability to be able to procreate will be perceived
much more strongly as against all the distinct advantages of a small family.
Remarriage might also necessitate children, especially in societies where there
is an unfortunate social stigma on childless couples.

Despite these limitations, sterilization has proved to be a viable method
of fertility limitation. In some countries (e.g. India and Singapore) statutory
provisions set out the circumstances in which sterilization may be performed.
In many legal systems, this method is valid on the premise that what is not
expressly prohibited by law is permissible. Consent of the individual concern-
ed, or that of his or her guardian, is a prerequisite for the validity of surgical
interventions.'

The provision of contraceptives or conception barrier methods has had
a profound impact on the quality of life by enabling couples to determine
the size and spacing of their families. Oral contraceptives, I[UDs, condoms and
injectables are among the widely used contraceptives. Law interfaces with
policy in relation to issues such as the requirement for a prescription for oral
contraceptives and also in relation to the categories of health-care personnel
entitled to distribute them. In countries with a high incidence of adolescent
pregnancies, a lower age limit might be imposed by legislation, if such legis-
lation already provides for a minimum age limit for users.'¥ Tariff barriers,
restrictions on distribution outlets etc., are constraints on the widespread
use of contraceptives. Easy access to contraceptives is an important factor in
minimizing the number of unwantedpregnancies.

Miscellaneous population law trends

One of the mysteries which jurists have not yet been able to unravel is
how exactly law operates and influences the course. of history, and the beha-

vioural and attitudinal changes of men, women and children.

One thing which is clear, however, is that law does have a symbolic value.
For instance, even though the number of taxpayers in any country is relatively
small, a change in the tax law providing for tax exemptions only in respect of
a limited number of children will reflect the country’s commitment to the small
family norm. Thailand, for instance, amended the tax leﬁislation permitting
tax deductions only in respect of the first three children.!

The mandatory recording of births, deaths, marriages, divorces and com-
municable diseases is important not only for statistical, purposes but also for
public health purposes. The requirement of a birth certificate for admission
to schools, for obtaining infant foods etc., has led to better compliance with
the registration of vital events in some countries such as Sri Lanka. '¢/
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Developmental laws

Legislation cannot offer miracles when economics and development
planning, based on different ideological and philosophical nuances, have failed
to yield a bumper crop of good and quick results to enhance the quality of life.
However, there is no doubt that legal reform can accelerate the development
process either by removing unnecessary constraints or by providing a more
conducive environment in which developmental policies can thrive.

Legislation dealing with compulsory schooling, compulsory immuniza-
tion, compulsory use of buildable or arable land, proper labelling of the nutrient
value of packaged food etc., can have some impact on the quality of life. The
number of people using packaged food is relatively small in most countries
in Asia and the Pacific, but laws need to address different target groups in
relation to different quality of life themes.

Urbanization and population migration are two issues which lend them-
selves to regulation through several modalities such as the prohibition of free
movement and preferential treatment for those with small families. The esta-
blishment of new industries with proper regard to living facilities and impact
on the environment, for instance, can have a positive effect not only on the
quality of life of individual members but also of the environment. In other
words, a multidisciplinary approach to urbanization would have more far-
reaching quality of life implications than if only the immediate problems result-
ing from migration were taken into account.

Towards an integrated approach

In a short article such as this one, justice cannot be done to a vast subject
such as law and population. Further reference may be made to other publica-
tions which provide a more detailed account of the interaction between law

S b/ ) . o
and population.”” On the assumption that there is a convincing case for a
legal input to population and developmental planning, the rest of this article
outlines a possible course of action for Asian and Pacific countries.

It is suggested that a multidisciplinary committee comprising policy
makers, lawyers, demographers and social scientists be mandated to examine
the existing legal provisions with a view to identifying their relevance to popu-
lation and developmental planning goals, objectives and programmes.

In the past, attempts were made to examine laws with regard to different
subject areas such as family laws, social welfare laws and so on."® This approach
has certain limitations, particularly that of blurring the possible interactions
with related issues. Instead, it is possible to examine the legislation with regard
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to specific population subgroups, namely infants, children, adolescents, men,
women, unmarried adults, those married but childless, those married but with
children, families where the parents or couples are not living together (owing
to death, divorce, separation or employment elsewhere) and vulnerable groups
(the aged, handicapped etc.). In respect of each such subgroup, the existing
statutory provisions need to be identified and thereafter proposals for law re-
form must be made with regard to available resources and population and
developmental goals. To take one example, in the case of adolescents, it would
be possible to consider whether existing legal provisions offer adequate pro-
tection or safeguards against early pregnancies and, if not, wheher paramedical
personnel such as midwives may be arlthorized to provide family planning
guidance, including the provision of contraceptives.

In respect of the category of adults, the existing legislation on employ-
ment and vocational opportunities, on the freedom of migration etc., could
be examined and appropriate provision could be made to ensure their integra-
tion into the national developmental process through compulsory vocational
training, in addition to other measures such as marriage counselling and medical
screening before employment. In other words, an attempt should be made to
visualize how a baby due to be born tomorrow would be able to perceive
not only how the law treats him or her but also what the law expects of him
or her from the cradle to the grave.

At every possible interface between law and human behaviour, attempts
should be made to ensure that the legal provisions are in harmony with national
population and development goals. Concentation on isolated issues such as
that of the status of women!” for instance, will not, on its own, provide
the holistic approach needed to optimize the role of legislation. Having done
this exercise, appropriate action needs to be taken to initiate law reform. At
the same time, it is necessary to establish a permanent parliamentary com-
mittee with the mandate to examine the population implications of draft legis-
lation. (As one recipient of the Parliamentarian’s Population Award once re-
marked, this is not the time to rest on our laurels.)

Much remains to be done to improve the quality of life. The enactment
of new legislation sometimes tends to delude us that all that is needed has been
accomplished with the stroke of the legal draftsman’s pen. A classic example
is breast-feeding; country after country has rushed to introduce legislation to
implement the International Code of Marketing of Breast Milk Substitutes.
Whilst such legislation is an important measure, the broader-issues of infant
and maternal malnutrition, more equitable land reform measures, subsidized
food schemes etc., have been relegated to the background.n/

Population law also needs to address new and emerging issues such as
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surrogate motherhood*?and the removal of restrictions on the role of the

private sector in family, population and developmental activities.2

Asian and Pacific countries provide a panorama of population success
stories as well as failures. Some of the success stories might have been even
greater success stories and some of the failures might have been transformed
into miracles if there had been a better perception of the role of legislation as
an instrument of population and development planning. There are no standard
models or structures; each country must devise what it thinks is best and
what it is able to implement effectively. In this context, it is worth recalling
the advise of Mahler: “So let us stop wasting our time on idle polemics about
topic ‘X’ being globally more important than topic Y in research, or trying
to formulate a statement of ‘global priorities’. What we need are non-dogmatic
approaches that together would make up a * ;lobal strategy’ to allow countries
to achieve the aims they consider important." 4 At no stage in human history
has there been so much urgency as now to take stock of what has been done so far
for the betterment of mankind and to tap the potentiality of law to facilitate
our efforts to make this world a better world for the people of today and for
those yet to be born.
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