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 反思著作权法——从Google数字图书馆说起   

 吕炳斌 ( 上海商学院法律系 201400 )  

    

 

文  摘 探讨了Google数字图书馆计划中的版权问题。首先，从以下四个角度分

析了Google数字图书馆构成著作权合理使用的可能性问题：使用的目的

和性质，作品的性质，使用部分的数量和比例，使用对市场的影响。在

认识到Google数字图书馆在法律上是否构成合理使用的不确定性和模糊

性之后，试图从理论上对著作权法进行反思，并提出在著作权法中引入

“默示许可制度”和“数字图书馆‘安全港’条款”的构想。 
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Abstract: This article provides a copyright analysis of the Google 

digital library project. First, it discusses the “fair 

use” possibility by Google library from four angles: the 

purpose and character of use, the nature of copyrighted 

work, the amount and substantiality of the portion used, 

and the effect of the use on the market. Realizing the 

uncertainty legal statute of the “fair use” by digital 

library, this article tries to rethink the current 

copyright law, and proposes to introduce the “implied 

license theory” and “a digital library safe harbor” into 

the copyright law. 
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